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THE LAW REPORTER. 


NOVEMBER, 1845. 


SIR SAMUEL ROMILLY.' 


Samvet Romiiy was born on the Ist of March, 1757, at Mary- 
lebone, then a small village about a mile distant from London. 
His great grandfather was the owner of a pretty good landed estate 
at Montpelier, in the south of France, and being a Protestant, was 
obliged to dissemble his faith, in order to avoid persecution. [is 
son, however, the grandfather of Sir Samuel, was induced to aban- 
don ‘his native country, and set out for England, in order to enjoy 
that civil and religious liberty which he could not find at home. 
The*father of the subject of our sketch was apprenticed to a jew- 
eller, and afterwards acquired a respectable fortune by his trade. 
Samuel, and one brother and a sister, who were all that survived 
of nine children, were brought up principally by a kind and pious 
relative of his father, a Mrs. Margaret Facquicr, who had lived in 
the family since his father’s marriage. She taught them to read 
with intelligence. But from her bad state of health, the care of 
the children devolved, for much of the time, upon a female servant 
named Mary Evans, whom he describes as an uneducated person, 
but possessing a kind and amiable character. Samuel appears to 
have been, while a child, of a very affectionate disposition, inclined 





1! Memoirs of the life of Sir Samuel Romilly, written by himself, with a Selection 
from his correspondence, Edited by his Sons. 2 vols. London: Jolin Murray, 
1841. (Third Edition.) 
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to timidity and anxiety for the future. The first quality he retained 
through life, but he did not manifest much of the latter in his ma- i 
turer years. He and his brother were sent when very y oungtoa ; 
day-school in the neighborhood, kept by a French refugee, and at : 
which the sons of many refugees were scholars. Of this school he 


says, 
‘* All the learning which it afforded we were to receive ; but the utmost that ; 

our master professed to teach was reading, writing, arithmetic, French, and Latin, i 

and the last was rather inserted in his bill of fare by way of ornament, and to 

give adignity and character to the school, than that there was any capacity 

of teaching it either in our master or in any of his ushers. I doubt whether any y 

one of them was capable of construing a single sentence of the easiest Latin é 


prose. Our master was ignorant, severe, and brutal: my brother and myself, 
however, escaped the effects of those bad qualities, by the help of others which ' 
he possessed ; for towards his scholars he was unequal and partial, and we were : 
both among his favorites. ‘The severity with which he treated many of the other ; 
boys, however, often excited my indignation and aversion ; and I often burned 
with shame at not being among the victims of his injustice. He had very bad 
health, and his disorder gave an edge to his ill-humor, and kept it in constant 
activity. Many a poor boy have I seen overwhelmed with stripes because our 
master had a sleepless night, or felt the symptoms of a returning rheumatism, 
Young as I then was, I was struck with the bad effects of this severe treatment. 
There were some boys who were always in scrapes, continually playing truant, 
and continually punished with increasing severity. Their faults, and the mis- # 
chievousness of their dispositions, seemed to increase in proportion to the severity a 
with which they were treated. The observation, however, could not, by daily 
' experience, force itself upon the mind of so thorough bred a schoolmaster as Mr. 
ah Flack. He would as soon have doubted that food is the proper remedy for hun- 
ie ger, as that blows and stripes are the only genuine promoters of goodness, and 
ait: incentives to virtue. From the nature of the school may be conjectured what was, 
1 in general, the description of the scholars. They consisted, principally, of the 
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sons of all the barbers, bakers, and butchers in the neighborhvod ; and the supe- 
rior gentility of my father’s trade was, I believe, the contemptible motive for the 
favor which we experienced, At this miserable seminary we continued for sev- 
eral years, and the only acquisitions that we made at it were writing, arithmetic, 
and the rules of the French grammar. The more familiar use of that language 
we acquired at home ; it being a rule established by my father, that French should 
be spoken in the family on a Sunday morning, the only time which a constant 
attendance to business allowed him to pass with us. 
/ | My father was particularly desirous that T should learn Latin, and Latin was 
| among the things which my master professed to teach me ; but, after the account 
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which I have given of my instructers, it is unnecessary to say that I made no pro- 
ficiency in it. ‘The motive with my father for wishing me to learn it was a de- 
sire, which he entertained, that | should enter into the profession of the law ; as 
he destined my brother to succeed himself in his business. But those plans, 
which he had formed in his own mind, were formed in perfect subordination to 
what might be our own choice; it being a fixed opinion of his, that few men 
succeeded in any profession which they have not themselveschosen. He endeav- 
ored, however, by his conversation, to give me a favorable opinion of the way 
of life of a lawyer,— an attorney I should say, for his ideas certainly soared no 
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higher. But, unfortunately for the success of his plan, there was an attorney, 
and only one, among his acquaintance, a certain Mr. Liddell, who lived in Thread- 
needle street, in the city, and was, I believe, 2 man eminent enough in his line. 
He was a shortish fat man, with a ruddy countenance, which always shone as if 
besmeared with grease; a large wig which sat loose from his head; his eyes 
constantly half shut and drowsy; all his motions slow and deliberate ; and his 
words slabbered out as if he had not exertion enough to articulate. His dark and 
gloomy house was filled with dusty papers and voluminous parchment deeds ; and 
in his meagre library I did not see a single volume which I should not have been de- 
terred by its external appearance from opening. ‘The idea of a lawyer and of Mr. 
Liddel were so identified in my mind, that I looked upon the profession with disgust, 
and entreated my father to think of any way of life for me butthat; and, accord- 
ingly, all thoughts of my being an attorney were given up as well by my father 
as myself,’’ 

His father soon after procured him a situation as a clerk in a 
commercial house, the heads of which were relatives of his, but 
their death, soon after, put an end to his expectations from this 
source. Samuel remained at home at the age of fourteen, without 
any certain destination, and his father began to employ him in his 
own business of a jeweller. His employment was merely to keep 
accounts, and occasionally to receive orders from customers. ‘I'wo 
years were spent in this way; his leisure hours were passed in 
reading, without much system, such books as fell in his way, and 
in indulging a talent for rhyming, which, he says, he mistook for a 
talent for poetry. When between fifteen and sixteen years of age, 
he applied himself seriously to learning Latin, and with the assist- 
ance of a Scotch teacher by the name of Paterson, he acquired, 
in the course of three or four years, a thorough knowledge of the 
Latin classics. He also attempted Greek, but soon renounced 
the study, thinking it not worth the large sacrifice of time which 
would be required to become master of the language. His course 
of general reading meanwhile had been pretty extensive. 

About this time a rich relation died, and left the family large 
legacies, one of which was a bequest of 2000/. to Samuel. ‘These 
legacies made quite a change in the circumstances of the family, 
and Romilly attributed to this cause the change in his choice of an 
occupation. At the age of sixteen he was articled to a Mr. Lally, 
one of the sworn clerks in chancery, for a period of five years. 
The prejudice with which Mr. Liddel had inspired him against 
lawyers, had been before this time removed; and if it had not, 
it would have been soon dissipated by the social disposition, 
fine flow of spirits, and excellent understanding of Mr. Lally. 
The business of the office left Romilly abundant leisure for pur- 
suing his favorite studies and amusements. After a time he aban- 
doned the habit of versifying, and applied himself with zeal to ex- 
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ercises in prose composition. He was much encouraged in his 
pursuits by Roget, a clergyman, a native of Geneva, who had mar- 
ried Romilly’s sister, and towards whom he always felt the warm- 
est affection. During his clerkship he had never thought seriously 
of engaging in the line of the profession for which that novitiate 
was intended to qualify him. Roget had encouraged him to look 
up to a superior rank in the profession, but most of his friends 
thought it hazardous and imprudent, and advised him to purchase 
a seat in the Six Clerks’ office. They thought his natural modesty 
and his delicate health would be serious obstacles to his success in 
the law. His father left the matter to his own decision ; and that 
decision was to renounce the Six Clerks’ office forever, and to 
aspire to higher fortune. What principally influenced this decision, 
in Romilly’s own mind, was that it enabled him to leave his little 
fortune, including his legacy, in his father’s hands ; knowing that 
a clerk’s seat would cost about 2000/. and that it would be very 
inconvenient for his father to be called upon for it at that time. At 
a later season of his life, when he was gaining an income of 8000/. 
a year, he often reflected how all that prosperity had arisen out of 
the pecuniary difficulties and confined circumstances of his father. 
He was twenty-one years old when his resolution was taken, and 
he then entered himself of the Society of Gray’s Inn. He became 
the pupil of Mr. Spranger, a chancery draughtsman, for a couple 
of years, and received much assistance from him in his studies. 
At the same time he kept up his general reading, and his exercises 
in composition, and made himself acquainted with the political 
history of the time. His application, however, injured his health, 
and his exertions in undertaking the duties of a volunteer, to mount 
guard during the Lord George Gordon riots, in his then feeble 
state of body, reduced him still more. After trying a variety of 
remedies, he took a journey to Geneva, where his sister and her 
husband then lived. He there became acquainted with Dumont, 
who afterwards executed the task of rendering Bentham’s works 
into the French language, and a more readable form, and who 
continued his friend and correspondent during his life. He also 
formed the acquaintance of several agreeable persons, and some 
distinguished characters, at Paris, where he stopped a short time 
on his way home. His health was much improved by his travels, 
and he resumed his studies, after his return, with ardor and success. 
On the last day of Easter term, 1783, he was called to the bar. 
It was his intention to go upon a circuit, but he was obliged to 
postpone it to the ensuing spring, in consequence of the death of 
Roget, and a journey which he himself undertook, to bring his sister 
from Geneva to England. 
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By Michaelmas term he returned to attend the courts, and was 
employed to draw pleadings in several cases. This species of 
employment went on very gradually increasing for several years ; 
during which, though occupied in the way of his profession, he had 
scarcely once occasion to open his lips in court. In the spring of 
1784, he first went upon the circuit, choosing the Midland, be- 
cause there were then fewer men of talents upon it than upon any 
other, his expenses would be less, and his detention from the 
court of chancery shorter. Soon after his return from the circuit, 
his father died, in his seventy-third year. He was a man of much 
natural cheerfulness, but his latter years were somewhat clouded 
by pecuniary embarrassments. 

Romilly’s account of his choice of a servant develops an amia- 
ble trait in his character. 


‘© When I was called to the bar, it became necessary for me to have a servant, 
one who should be always in chambers to receive briefs, cases, and instructions 
for pleadings, if any should chance to be brought for me, and who should at- 
tend me upon the circuit, in the various characters of clerk, valet, and groom. 
It was a singular choice that I made of a man to serve me in these capacities. 
I have mentioned, I think, in the early part of my life, a female servant, to 
whom the care of myself, my brother, and my sister was intrusted, one Mary 
Evans, as simple-hearted, honest, and affectionate a creature as ever existed. 
Before she left my father’s house, she had become strongly infected with Meth- 
odism, and, not long after she left it, she married a pious journeyman shoe- 
maker, of the name of Bickers, as fervent a Methodist as herself. The poor man 
began to grow infirm; he had become incapable of working assiduously at his 
trade, and consequently incapable of supporting himself, and of supporting her. 
I could not endure the idea of seeing a woman whom in my infancy I had re- 
vered almost as a mother, and who had loved me as her son, reduced to dis- 
tress ; and I could not afford to maintain her husband and to pay the wages of 
a servant besides. I determined, therefore, unpromising as the project seemed, 
to try whether I could not make shift with him as a servant. I certainly suffered, 
during several years, for my good nature. He could ride, and he could stand 
behind my chair at dinner, but this was almost all that he could do; and though 
I sometimes employed him to copy papers for me, he wrote very ill, and made a 
thousand faults of spelling. ‘The want of proper attendance, however, was far 
less disagreeable to me than the jokes which he excited on the circuit. His ap- 
pearance was singular and puritanical; and the first day he was seen on the 
circuit, he was named by the young men upon it ‘* The Quaker,’’ an appella- 
tion by which he was always afterwards known. It is not easy to give an idea 
of the great familiarity which existed amongst the young men who went the cir- 
cuit, of the strong disposition to turn things into ridicule which prevailed, and 
how very formidable that ridicule was. ‘To all his defects, Bickers added that of 
sometimes getting drunk ; and he has often made me pass very unpleasant hours 
under the apprehension that, half elevated with liquor, and half inspired with the 
spirit of Methodism which possessed him, he would say or do something which 
would afford an inexhaustible fund of mirth to the whole circuit. All this, how- 
ever, I submitted to, from the motives which | have already mentioned; and, in 
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spite of his increasing defects and infirmities, and notwithstanding the disagreea- 
ble hours which he made me pass, he continued my servant to the day of his 
death, (a period, I think, of about seven years,) though I was obliged at last, to 
take a temporary servant to attend me on the circuits. With all his defects, he 
had some excellent qualities. He knew that it could not be for the services he 
rendered me that I continued him in my service, and he was all gratitude for 
| my kindness. In every way that it was possible for him, he showed his zeal and 
his attachment to me ; and I shall not soon forget the earnestness with which he 
| once ventured to offer me his advice upon what appeared to him to be a matter of 

no small moment. I had, sometimes, employed him to copy papers which I had 
amused myself with writing upon abuses existing in the administration of justice, 
and upon the necessity of certain reforms. He had seen with great regret the 
little progress I had made in my profession, and particularly upen the circuit, 
and had observed those whom he had thought much my inferiors in talents far 
before me in business ; and, putting these matters together in his head, he enter- 
tained no doubt that he had, at last, discovered the cause of what had long 
puzzled him. ‘The business of a barrister depends upon the good opinion of at- 
torneys ; and attorneys never could think well of any man who was troubling his 
| head about reforming abuses when he ought to be profiting by them. All this 
he, one day, took the liberty of representing to me with great humility. I en- 
deavored to calm his apprehensions, and told him that what I wrote was seen only 
by himself and by me ; but this, no doubt, did not satisfy him.’’ 





—- ome eo 


About this time he became acquainted with Mirabeau, whose ex- 
traordinary talents and patriotic zeal he admired, while he re- 
gretted his looseness of principle, and carelessness with regard to 
truth. Through the friendship of Mirabeau he was made ac- 
quainted with Lord Lansdowne, who, some years afterwards, 
offered Romilly a seat in parliament, and strongly pressed him to 
accept it, with an assurance that he was to be at perfect liberty 
to vote and act as he thought proper. ‘The opportunity was one 
which, at the time, Romilly would have gladly embraced, if he 
could have gone into the house of commons perfectly independent, 
and not with the consciousness that he was placed there by an 
individual whose opinions might, on some important subjects, be 
different from his own. But he had the good sense and honesty 
to decline it, and never repented of his determination. 

About this time Romilly’s attention was called to the state of 
| the criminal law, by a work of Mr. Madan, recommending a 
rigid execution of the English penal code. Romilly published a 
| pamphlet in answer to this work, and occupied his leisure hours 
in writing observations on different parts of the criminal law. He 
also made the criminal law very much his study upon the circuit, 
and attended frequently in the crown court. Meanwhile, fora 
ii considerable time, he derived little profit from attending the cir- 
cuit. He was without connections everywhere, and all the briefs 
he had were delivered to him by London attorneys, who had seen 
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his face in London, and who happened to be strangers to the other 
juniors on the circuit. 'These cases afforded no opportunity for 
display, and led to nothing. He says: 


‘* 1] might have continued thus a mere spectator of the business done by others, 
quite to the end of the sixteen years which elapsed before I gave up every part of 
the circuit, if 1 had not resolved, though it was very inconvenient to me on account 
of the business which I began to get in London, to attend the quarter sessions of 
some midland county. There is, indeed, a course by which an unconnected man 
may be pretty sure to gain business, and which is not unfrequently practised. It 
is, to gain an acquaintance with the attorneys at the different assize-towns, to 
show them great civility, to pay them great court, and to affect before them a 
display of wit, knowledge, and: parts. But he who disdains such unworthy 
means, may, if he do not attend the quarter sessions, pass his whole life in travel- 
ling round the circuit, and in daily attendances in court, without obtaining a 
single brief. When a man first makes his appearance in court, no attorney is 
disposed to try the experiment whether he has any talents; and when a man’s 
face has become familiar by his having been long a silent spectator of the busi- 
ness done by others, his not being employed is supposed to proceed from his in- 
capacity, and is alone considered sufficient evidence that he must have been tried 
and rejected. It was an observation, indeed, which I heard Mr. Justice Heath 
make, ‘that there was no use in going a circuit without attending sessions,”’ 
which determined me to try the experiment, and I fixed on Warwick as being the 
last place upon the commission, and therefore that part of it which I could attend 
with the least interruption of my business in chancery, and as being also the 
place at which, at that time, the greatest number of causes were tried. At the 
sessions there is a much less attendance of counsel than at the assizes; and 
from the incapacity for business of many who do attend, every man is almost cer- 
tain of being tried; and if he has any talents, of being a good deal employed. 
I found the experiment very successful ; I had not attended many sessions before 
I was in all the business there; this naturally led to business at the assizes, and 
I had obtained a larger portion of it than any man upon the circuit, when my oc- 
cupations in London forced me altogether to relinquish it; this, however, was at 
a period Jong subsequent to that to which I have brought down my narrative. 

‘* The increase of my business in town was so regular and considerable, as to 
make it evident that I ought principally to rely upon it, and that the circuit should 
be made a matter of very subordinate consideration. It was, indeed, more for the 
sake of cultivating the habit of addressing juries, of examining and cross- 
examining witnesses, and of exercising that presence of mind which is so essen- 
tial to a nisi prius advocate, and which I thought might be of great use to me in 
the higher stations of the profession to which I began to aspire, than on account 
of the emolument I might derive from it, that 1 remained on the circuit.’’ 


In 1788, Romilly went a third time to Paris, and among other ob- 
jects of curiosity, visited the Bicétre. He was shocked and dis- 
gusted with the state, both of the hospital and the prison. At the 
request of Mirabeau, he wrote down his observations for publica- 
tion, but they were suppressed by the police. ‘They were pub- 
lished in England, however, after his return. Among all the 
eminent persons whom he saw in Paris, there was none who im- 
pressed him with so much respect and attachment, as the good and 
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virtuous Malesherbes. 'The period of his visit was just previous to 
the assembling of the states general, and the blessings expected 
from that event were the general topic of conversation. After 
Romilly’s return, at the request of Count de Sarsfield, he drew up 
with much care a statement of the rules of the house of commons, 
for the use of the states general, but no use was ever made of it 
by that body. He entertained, in common with others, the most 
sanguine expectations of the happy effects which were to result 
from the French revolution, and made another visit to Paris in 
1789. But, on that occasion, he could not help noticing the child- 
ish vanity, and eagerness to act a great part, which pervaded all 
classes, down to the humblest artisan. He began to have a much 
less favorable opinion of the state of public affairs, from what he 
witnessed of the general feeling. 

In 1798, Romilly was married to Anne, a daughter of Francis 
Garbett, Esq. of Knill Court, in Herefordshire. She contributed 
essentially to render his life happy, and he speaks of her, fifteen 
years after his marriage, in the following glowing terms : 





** For the last fifteen years, my happiness has been the constant study of the 
most excellent of wives; a woman in whom a strong understanding, the noblest : 
and most elevated sentiments, and the most courageous virtue, are united to the . 
warmest affection, and to the utmost delicacy of mind and tenderness of heart; 
le and all these intellectual perfections are graced and adorned by the most splendid 
hy beauty that human eyes ever beheld. She has borne to me seven children, who 
/ 
| 
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are living; and in all of whom, I persuade myself, that I discover the promise of 
their, one day, proving themselves not unworthy of such a mother.” 
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ie Romilly always took a lively interest in the politics of the nation, i 
| and the course of events in Europe. In 1805, the bishopof Dur- 
‘ ham, to whom he had till then been almost a stranger, appointed 
; him to the office of chancellor of Durham. The duties of this ; 
office, on account of the limited extent of the jurisdiction, were § 
) trifling, and consumed but a small part of his time; but he was 
subjected to much disagreeable ceremonial, while at the castle of 
| Durham, where he was, for the time, obliged to preside, as the 
| temporary lord of the episcopal palace. In the same year, an 
offer was communicated to him from the Prince of Wales of a seat 
in parliament. ‘This offer he respectfully declined, as he had the Ly 
former offer from Lord Lansdowne, having persuaded himself that i 
tt his talents could never be exerted with any advantage to the pub- 
lic, or any credit to himself, unless he came into parliament quite 
| independent, and answerable for his conduct to God and his coun- 
it try alone. In relation to this affair, Romilly remarks in his 


journal, — 
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‘¢ When I received this letter, I had not had any intercourse whatever with the 
prince, direct or indirect, except upon the subject of a cause in the court of chan- 
cery, in which he took a very great interest. It related to the guardianship of a 
daughter of Lord Hugh Seymour, who had remained, at the death of her parents, 
while she was of very tender years, under the care of Mrs. Fitzherbert. With 
that lady she had been left by her family, till she was between five and six years 
old, and they then required to have her returned to them. Being an orphan, and 
without a legal guardian, no person had a right to remove her, and the principal 
object of the suit was to have a guardian for her appointed. On the one side 
were proposed for this office, Lord Euston and Lord Henry Seymour, who had 
been named by Lord Hugh, in a will made before the birth of this little orphan, 
the guardians of all his children, in a certain event, which did not happen; and 
on the other, Mrs. Fitzherbert, with whom the child had been placed by both her 
parents, when they went from England, (Lady Horatia, the mother, on account 
of her health, and Lord Hugh as captain of the ship which he commanded,) who 
had from that time considered and cherished the child as her own, and who had 
in truth become a mother to it. The master, to whom the matter was referred, 
approved of Lord Euston and Lord Henry Seymour as guardians; and from his 
decision Mrs. Fitzherbert brought the matter, by an exception to the report, be- 
fore the lord chancellor, who, after a long hearing, and with less than his usual 
deliberation, confirmed the master’s report. While the cause was depending, the 
prince of Wales, who lived at Mrs. Fitzherbert’s house, as his own, was ex- 
tremely anxious about the event of it. He loved the child with paternal affection, 
and the idea of having her torn from him, seemed to be as painful to himas it was 
to Mrs. Fitzherbert. It was upon the occasion of this cause that he desired once 
that I, who was one of the counsel for Mrs. Fitzherbert, would meet him at her 
house. 1 met him accordingly, and had a very long conversation with his royal 
highness ; but it was confined entirely to the subject on which he had desired to 
see me. 

“T was very much surprised, therefore, to receive such an offer from the 
prince. I had not a moment's hesitation as to refusing it, but the difficulty was 
to find a proper mode of giving that refusal. I could not say that I had deter- 
mined never to go into parliament, for it was my intention to obtain a seat in it. 
I could not give any good reason for wishing to delay it long, for, if I ever 
thought of taking any part in politics, 1 had not much time to lose. To give my 
real reason, that I was determined to be independent, and not to enter the house 
of commons as the agent of another person, even though that person were the heir 
apparent of the crown, would, I suspected, be extremely offensive to the prince, 
and be thought by him the highest degree of insolence. But offensive though it 
was, I had no other resource ; and I determined, therefore, with as much respect 
as I could, to assign that reason for my refusal. What increased my embarrass- 
ment was, that Creevey, to whom my letter was to be addressed, was himself 
brought into parliament solely by Lord Petre. But there was no help for it, and 
I returned him this answer.”’ 

**T was averse to being brought into parliament by any man, but by the prince 
almost above all others. ‘To be under personal obligations of that kind to him, to 
be in a situation in which, as a lawyer and asa politician, he might repose a par- 
ticular confidence in me, was what I, above all things, dreaded. I knew, from 
some conversations which Lord Lansdowne told me had taken place between him 
and Lord Moira some years before, that the prince had expressed a wish to know 
some lawyer upon whose advice he could safely rely, and in whom he might 
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place unbounded confidence ; and that he was desirous of forming such a connex- 
ion before his accession to the throne. The subject of this desired confidence was 
also mentioned to me ; and it was one upon which I imagined the best advice was 
likely to be the least acceptable. These circumstances occurred to me when I 
wrote my answer; and | thought it might perhaps prove a fortunate circumstance 
that I had thus early an opportunity of letting the prince know what I was. If, 
such as he found me, he should be disposed to advance me to any high honor, I 
might, indeed, hope to be able to render some important services to the public ; 
if, on the other hand, this specimen of my independence should prove an obstacle 
to my promotion, it would be clear that I could not obtain it but upon conditions 
understood, if not expressed, to which I never would submit. 

‘* T showed this correspondence soon after it had taken place to When 
he had read it, he asked me if I was serious in saying that I meant to buy myself 
a seat, and whether that were a measure which I could easily reconcile to my 
conscience. I had so long considered this as almost the only mode by which par- 
liament was accessible with honor to one who had no family connexion or local 
interest which could procure his return, that I was surprised at the observation 
even from a person who had lived so long secluded from the world, and had been 
so much accustomed to consider our constitution in its theory rather than in 
practice, as Certainly it would be better that burgage-tenure boroughs 
should not exist, or that, existing, the owners of them should never make the 
high privilege of nominating representatives of the commons of England, in par- 
liament, a subject of pecuniary traffic, but should, in the exercise of it, select only 
men of an independent spirit, whose talents and integrity pointed them out as 
most worthy of such a trust. But while things remain as we now unfortunately 
find them, as long as burgage-tenure representatives are only of two descriptions, 
they who buy their seats, and they who discharge the most sacred of trusts at the 
pleasure, and almost as the servants of another, surely there can be no doubt in 
which class a man would choose to enroll himself; and one who should carry his 
notions of purity so far, that, thinking he possessed the means of rendering ser- 
vice to his country, he would yet rather seclude himself altogether from parlia- 
ment than get into it by such a violation of the theory of the constitution, must 
be under the dominion of a species of moral superstition, which must wholly dis- 
qualify him for the discharge of any public duties. 

‘“* If, however, I should be supposed, by any one into whose hands this paper 
may chance to fall, to mean to convey a universal censure upon al! persons who 
suffer themselves to be placed in parliament by the proprietors of boroughs, he 
will as much have misunderstood me as if he supposed me ready to maintain that 
all persons who buy their seats are honest independent men, who go into parlia- 
ment from no motive but to promote the public good. There are exceptions to 
all general rules. A man who has already established his public character, may 
be brought into parliament by a private individual without the smallest reproach ; 
it is his past and not his future conduct, what he has done, and not what is ex- 
pected from him, to which he owes his seat. And even where no prior services 
have given the individual any claims, there may be circumstances in the character 
of the giver and the acceptor of the seat, in their mutual confidence and their 
mutual friendship, which may make such aconnexion an honor to both of them. 
I could myself name several private individuals from whom I should never have 
hesitated to accept aseat in parliament; but they were men who had not, and 
who never could have any seats to dispose of. The recollection, therefore, of 
cases which might indeed be stated to be possible, but nothing more, could not 














(aD OE enh Poe 





mint inet 


Pd ata sitet: phe) etn wee 








ck date 


PB WE nats Pe 


ee 


oe ee 


SIR SAMUEL ROMILLY. 299 


prevent me from adopting as a general rule, that which I have stated. It was a 
rule too laid down for myself alone, and founded upon circumstances peculiar to 
myself, upon my station in life, my family, my particular profession, upon my 
own peculiar character, upon my past life, and the future expectation’ of me, 
which I knew my friends had formed, and which I had been accustomed to form 
myself.” 


On February 8, 1806, Romilly was appointed solicitor-general. 
This appointment was not only unsolicited, but was made without 
connexion with either Lord Grenville or Mr. Fox, by whom 
the administration was formed. He believed that he owed it, prin- 
cipally, to the Prince of Wales, who had expressed a particular 
wish that he should hold some office in the administration. He 
was knighted upon the occasion, much against his inclination. 
The king was inflexible ; and Romilly was forced to submit to 
‘the humiliation of having inflicted on him that which is called, 
but is considered neither by himself nor any other person an honor.” 
Romilly was elected to serve in parliament for the borough of 
(Queenborough, without opposition. He took his seat March 24th, 
and was, on the same day, appointed one of the committee to 
manage Lord Melville’s trial. Among the measures which he ad- 
vocated in parliament, during his connexion with the administra- 
tion, were, the abolition of the slave trade, the amendment of the 
bankrupt laws, and a bill to make the freehold estates of persons who 
died indebted, assets for the payment of their simple contract debts. 
The last mentioned bill failed for want of the support of the admin- 
istration. On the 25th of March, 1807, a change of administration 
occurred, in consequence of which Romilly vacated his office of 
solicitor-general. He renewed his attempt to render freehold 
estates liable for debts, limiting its effect to estates held by traders, 
and the bill, in that shape, passed. 

In 1808, Romilly was elected a member from Wareham, for 
which seat he paid £3000, declining an offer made him by some 
of the opposition to advance £1000, out of a fund which had been 
formed for similar purposes. He was unwilling to feel indebted to 
any one for his seat. During the ensuing session, Romilly began 
that systematic course of efforts for the reform of the criminal law, 
which has done him immortal honor, and which he continued for 
years, under discouragement and opposition, which would have 
disheartened one of Jess firmness and perseverance in well doing. 
He was obliged to encounter the almost irresistible power of long 
established prejudice, and that deep horror of innovation which 
pervaded the aristocracy, and especially the dignitaries of the 
church. His steady exertions, although they met with little suc- 
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cess during his own life, were all the time getting in motion a pow- 
erful influence, to bear against the severity of the criminal code, 
which, continuing to operate after his death, eventually produced a 
great amelioration in the severity of punishments in England.' 
One of his objects was to repeal all the statutes which punish with 
death mere thefts, unaccompanied by any act of violence, or other 
circumstance of aggravation. But, being sensible that he had no 
chance of being able to carry through the house a bill, which was 
to expunge, at once, all those laws from the statute book, he de- 
termined to attempt the repeal of them one by one; and to begin 
with the most odious of them, the act of Queen Elizabeth, which 
makes it a capital offence to steal privately from the person of 
another. Some idea of the weight of opposition which he met 
with may be seen, from the following passages in his parliamentary 


diary. 


June 15, 1808. ‘It is but a few nights ago, that, while I was standing at the 
bar of the house of commons, a young man, the brother of a peer, whose name 
is not worth setting down, came up to me, and breathing in my face the nauseous 
fumes of his undigested debauch, stammered out, ‘ I am against your bill ; I am 
for hanging all.’ I was confounded ; and, endeavoring to find out some excuse 
for him, I observed that I supposed he meant that the certainty of punishment 
affording the only prospect of suppressing crimes, the laws, whatever they were, 
ought to be executed. ‘ No, no,’ he said, ‘it is notthat. There is no good 
done by mercy. They only get worse ; I would hang them all up at once.’ ”’ 


February 9, 1810. ‘* I moved for and obtained leave to bring into the house of 
commons three bills, to repeal the acts of 10 & 11 Will. III. c. 23, 12 Anne, 
st. 1, c. 7, and 24 Geo. II., which punish with death the crimes of stealing pri- 
vately in a shop goods of the value of five shillings, and of stealing to the amount 
of forty shillings in dwelling-houses, or on board vessels in navigable rivers. 
The solicitor general, with his usual panegyrics on the wisdom of past ages, and 
declamations on the danger of interfering with what is already established, an- 
nounced his intention of opposing the bills after they should be brought in.*’ 


May 30. ‘‘ The second reading of the bill to abolish capital punishment for 
the crime of stealing privately to the amount of five shillings in a shop, came 
on to-day in the house of lords, on the motion of Lord Holland, who had taken 
charge of the bill. It was rejected by a majority of 31 to 11; the ministers 
having procured a pretty full attendance of peers, considering the advanced state 
of the season, to throw it out. Amongst these were no less than seven prelates ; 
the archbishop of Canterbury, the bishops of London and Salisbury, Dampier, 
bishop of Ely, Luxmoore, bishop of Hereford, Sparke, the new bishop of 
Chester, and Porter, an Irish bishop. I rank these prelates amongst the mem- 
bers who were solicited to vote against the bill, because I would rather be con- 





1 By statutes of 7 William IV. and 1 Vict. c. 84, 5, 6, 7, 8, 9, and 91, the punish- 
ment of death is abolished, in all cases of crimes not accompanied by personal vio- 
lence, or which do not, by their immediate consequences, endanger life. 
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vinced of their servility towards government, than that, recollecting the mild 
doctrines of their religion, they could have come down to the house sponta- 
neously, to vote that transportation for life is not a sufficiently severe punishment 
for the offence of pilfering what is of five shillings’ value ; and that nothing but 
the blood of the offender can afford an adequate atonement for such a transgres- 
sion. Lord Ellenborough, the jord chancellor, and Lord Liverpool, were the 
only peers who spoke against the bill; and Lord Holland, Lord Erskine, Lord 
Lauderdale, Lord Lansdowne, and Lord Suffolk for it. Lord Grey voted for the 
bill, but did not speak ; Lord Melville and Lord Redesdale, were among the silent 
voters against it.’’ 

“ Lord Lauderdale told me that, soon after my pamphlet appeared, he had 
some conversation upon it with Lord Ellenborough ; in which Lord Ellenborough 
told him that, though the instances were very rare, yet it sometimes became neces- 
sary to execute the law against privately stealing in shops; and that he had 
himself left a man for execution at Worcester for that offence. The man, he 
said, had, when he came to the bar, lolled out his tongue, and acted the part of 
an idiot ; that he saw the prisoner was counterfeiting idiocy, and bade him be on 
his guard ; that the man, however, still went on in the same way ; whereupon 
Lord Ellenborough having put it to the jury to say whether the prisoner was 
really of weak mind, and they having found that he was not, and having con- 
victed him, left him for execution. Upon which Lord Lauderdale asked the 
chief justice what law there was which punished with death the counterfeiting 
idiocy in a court of justice; and told him, that he thought his story was a 
stronger illustration of my doctrines than any of the instances which I had men- 
tioned.”’ 


March 18, 1812. ‘ The bill which I brought into the house of commons to 
repeal the act of Queen Elizabeth, which punishes with death soldiers and mari- 
ners who are found begging, passed the house of lords to-day; but with the 
amendment of leaving out one word, which Lord Ellenborough made a point of 
having struck out of the bill. ‘The bill, as it passed the commons, recited that it 
was highly expedient that the act of Elizabeth should be repealed ; and this word 
‘highly’ it was which gave offence to his lordship.’’ 


March 26, 1813. ‘‘The bill to repeal the act of King William, making the 
offence of stealing privately in shops to the amount of five shillings a capital 
offence, was read a third time in the commons and passed. On the division the 
numbers were, ayes 72, noes 34. The principal speakers against the bill were 
the attorney general (Plumer), Sergeant Best, Wetherell, and Frankland. Gar- 
row did not speak, but voted against the bill.’’ 


April 2. ‘* The bill was thrown out in the lords to-day, upon the second 
reading, by a majority of 26 to 15. The speakers against the bill were Lord 
Sidmouth (secretary of state for the home department), the lord chancellor, and 
Lord Ellenborough; and amongst the silent voters against it were the dukes of 
York and Cumberland, the archbishop of Tuam (Cornwall), bishop of Worcester 
(Luxmore), bishop of Hereford (Jackson), bishop of Oxford, and (Law), bishop 
of Chester, Lord Redesdale, and Lord Liverpool.”’ 


March 26, 1816. ‘* Lord Stanhope, whom I saw to-day in the house of lords, 
told me that he was against both my bills. His arguments against the freehold 
estates bill are not worth repeating ; but of the shoplifting bill he said, ‘ It was 
a bill to screen the greatest villains upon the face of the earth, — men who were 
much worse than murderers.’ I stared with astonishment, as well I might; and 
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my astonishment was not much diminished when he proceeded to explain his 
meaning. There are, he says, in London, a great number of young children, 
who are thieves by trade. They are educated, he says, to this trade by men; 
such men are the greatest of villains. Shoplifting is sometimes, nay frequently, 
committed by these boys, and, when the boys are capitally convicted, the men 
who put them on committing these crimes are accessories before the fact, and 
might be capitally convicted too; and by this means one might bring to the gal- 
lows these worse than murderers.”’ 


Besides attempting the repeal of the sanguinary laws of Eng- 
land, Romilly brought forward many other measures of reform, 
and instituted inquiries into abuses which had long remained with- 
out examination. He brought forward, year after year, a motion 
for a return of the number of convicts executed in England, and 
the number transported to New South Wales; but, although it 
passed without opposition, he was never able to procure any re- 
turns. He called the attention of parliament to the barbarous 
punishments inflicted in the army and navy, but was unable to pro- 
cure the passage of any act or resolution to restrain their severity. 
The following will show the nature of these punishments, and the 
then apparent hopelessness of impressing the parliament with any 
feeling on the subject. 


‘© On the same day, on the third reading of the mutiny bill, Sir Francis Bur- 
dett proposed a clause to abolish the punishment of flogging in the army. I was 
one of only eight, including the tellers, who divided with him in support of the 
clause. I spoke too in support of it; and in the course of my speech I vindi- 
cated my friend Brougham, who had been accused of making a most extravagant 
and exaggerated statement, because he had said, on a former occasion, that for 
very serious offences it would be better to punish soldiers by shooting than by 
flogging them; and I mentioned what I had read a few days before in the Trans- 
actions of the Missionary Society. In the journal of one of the missionaries at 
the Cape of Good Hope are the following passages:—‘ July I4th, 1810. A 
soldier belonging to the Cape regiment had been tried for desertion, and was con- 
demned to die.’ It then proceeds with an account of his being attended by one 
of the missionaries, and his conversion previous to his being shot. ‘ Another, 
who had been also guilty of desertion, and who was to receive 1000 lashes, ap- 
peared more impressed. He received but 224 lashes, the surgeon judging that 
he was not able to bear more, and thus he was for this time freed. Being 
brought to the hospital, he remained there some weeks and died. Brother Read, 
visiting him before his dissolution, gave us likewise hope of his salvation.’ — 
( Transactions of the Missionary Society, vol. iii. p. 392.) The facts are here 
mentioned without any observation, and are preserved only incidentally, and as 
necessary to state, what is the business of the journal, the successful spiritual 
Jabor of the missionaries. 

‘* We have here, for the more aggravated crime, a criminal simply deprived 
of life; and for the slighter offence, another put to death with exquisite tortures ; 
and by his sentenee doomed to suffer four times as much misery as God had 
given him a capacity of enduring. Who can doubt that in this instance, and in 
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many more which have occurred, a sentence of death would have been a sentence 
of mercy ?” 


He renewed, several times, his attempt to carry through the 
bill to render freehold estates liable for debts, but though it passed 
the house of commons, it was always thrown out in the house of 
lords.'' A bill which he advocated, but did not bring in, to abolish 
the degrading punishment of the pillory, and which passed the 
house of commons without any opposition, shared the same fate.’ 
In regard to the latter Romilly remarks, in 1815, “ This is the 
fifth bill sent up by the commons, in the course of the present 
session, for making very material improvements in the law, which 
has been rejected at the instance of Lord Ellenborough and Lord 
Redesdale.” Romilly also opposed the employment of lotteries 
as measures of finance, on the ground of their immoral tendency, 
but could no more awaken the administration to a sense of their 
wickedness in this matter, than in others of greater enormity.’ 
He advocated the removal of the disabilities of the catholics, with 
equal want of success. Besides his labors in parliament, he en- 
deavored to direct the public mind to the subject of criminal law, 
by several works which he published upon the subject. He 
always was found in support of the liberties of the subject, and 
opposing the encroachments of arbitrary power, and remained a 
consistent, but not a violent whig. He speaks thus in 1812 of 
Perceval, the late minister, who had just been murdered : 


‘** As a private man, I had very great regard for Perceval. We went the same 
circuit together, and for many years I lived with him in a very delightful intimacy. 
No man could be more generous, more kind, or more friendly than he was. No 
man ever in private life had a nicer sense of honor. Never was there, I believe, 
a more affectionate husband or a more tender parent. It did not proceed from 
him that of late years our intimacy was totally interrupted. He would, I have 
no doubt, have been glad to have obliged me in everything that I could have 
wished ; and that without any view of detaching me from my political friends, 
but from personal regard to me. It was I who refused his repeated invitations 
and shrunk from his kindness and friendship ; but I could not endure the idea of 
living privately in intimacy with a man whose public conduct I in the highest 
degree disapproved, and whom, as a minister, I was constantly opposing. I can- 
not indeed reconcile to my way of thinking, that distinction between private and 
public virtues which it is so much the fashion to adopt. It may be called liber- 
ality, or gentlemaniy feeling, or by any other such vague and indefinite term ; 
but it is not suited te any one who is really in earnest and sincere in his polities.”’ 





1 The freehold and copyhold estates of a deceased debtor have since been made 
subject to the payment of his simple contract debts, by stat. 3 & 4 Will. 4, 
c. 104. 

® The punishment of the pillory was finally abolished in all cases, by 1 Vict. 
e. 23. , 
3 Lotteries -vere subsequently abolished in 1823, by 4 Geo. 4, c. 60. 
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In 1809 a bill was passed, to prevent the sale of seats in parlia- 
ment. In October, 1812, Romilly received the offer of a nomina- 
tion as a candidate for election from Liverpool, Bristol and Mid- 
dlesex. At Liverpool, however, there was a prospect of a violent 
contest; and the Middlesex Freeholders’ Club required that their 
representative should subscribe a paper, containing three prominent 
articles of their political faith. Romilly, however, would not do 
anything which would look like soliciting or asking for the vote of 
any man. Mr. Cartwright, in behalf of the club, after using many 
arguments to induce Romilly to sign the paper, left a case one 
day, at his chambers, with a fee of three guineas, proposing three 
questions as matters of law, the answers to which would involve 
the principles held by the club. ‘This case Romilly sealed up, and 
left for the persons who should call for it, with the following 
note : 

‘*Sir Samuel Romilly cannot consider the enclosed case as being laid before 
him, in the regular course of his profession, for his opinion on any question of 
law, and therefore he must decline answering it. He has directed his clerk to 


return the fee which was left with it. 
“Lincoln's Inn, Nov. 18, 1811.” 


In October, 1812, Romilly became a candidate for election at 
Bristol, but, after an animated contest, he was defeated. The 
Duke of Norfolk had previously offered to bring him into parlia- 
ment, in case he should be unsuccessful at the election, without 
any other expense than the usual dinner to the electors. He told 
him that it was to be fully understood that he was to vote, when 
in parliament, just as he thought proper ; and that the obligation, 
if there was any in the case, was one conferred on the duke rather 
than upon Romilly. ‘The alteration in the law, which rendered it 
impossible for him to come into parliament in any other way, and 
the change in his own situat‘on, and the part that he had already 
acted in parliament, which ensured him against any suspicion that 
his judgment or conscience would be biased by any wishes of the 
duke, had made that course unobjectionable, to which there was 
at a former period, the greatest objection. He therefore accepted 
the offer, and was elected without any opposition at Arundel. In 
1814, he resigned the office of chancellor of Durham, in which he 
found himself unable to effect suflicient good to compensate for 
the trouble of attending to its requirements. 

Romilly was assiduous in his attendance to the duties of his pro- 
fession, as well as his duties to his country in parliament, and dur- 
ing the intervals of his labors, enjoyed a happiness almost without 
alloy in the society of his friends, his wife and children. His was 
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a life of unvarying rectitude, and devotion to duty, and,e was 
blessed with that evenness of temper, and cheerful disposition, 
which carry with them the best assurance of happiness. In all his 
domestic relations, he was preéminently fortunate. Though his 
constitution was naturally delicate, he usually enjoyed good health, 
after he commenced the practice of his profession. 
In July, 1818, Romilly was a candidate for election from West- 
minster, and after a very exciting contest, was declared elected. 
In September following he went to Cowes with his wife, who had 
been for two or three months ill. Lady Romilly died on the 29th 
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of October. Her husband survived but for three days the wife 
whom he had loved with a devotion, to which her virtues, and her 
happy influence on the usefulness of his life, gave her so just a 
claim. His anxiety during her illness preyed upon his mind, and 
affected his health; and the shock occasioned by her death, so 
| completely unhinged his mind, that he put an end to his own life 
; on the 2d of November, 1818, in the 62d year of his age. 

: There are few men, the record of whose lives present a purer 
; character than that of Sir Samuel Romiily. His integrity of prin- 
; ciple, and earnestness in the accomplishment of good to his coun- 
: try, are prominent through the whole course of his life, and form 
strong contrast to the sickening adulation of the king, the moral 
obliquity, and the anxious opposition to every measure of improve- 
ment, which characterized his contemporary, Lord Chancellor 
Eldon. The useful career of Romilly offers a bright pattern for 
imitation, and his life was fraught with as much enjoyment as man 
. ought reasonably to expect on this side of the grave. 














Recent American Decisions. 


Supreme Judicial Court, Massachusetts, September Term, 1845. 


Dante, Leuanp v. Cates Lorine. 


Where the payee of several promissory notes secured by a mortgage, indorses 
one of them to A. for a valuable consideration, before it is due, and indorses 


the bank afterwards forecloses the mortgage, such foreclosure constitutes no 
defence to an action by A., on the note indorsed to him, against the maker. 


Sxaw, C. J. This is an action for one of several notes on time, 
VOL. VIll.—NO. VII. 39 


the others to a bank, and assigns to the bank his interest in the mortgage, and. 
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given by the defendant to one Samuel R. Leland, on the purchase 
of certain goods, all of which were secured by a mortgage of per- 
sonal property made at the time, and an additional subsequent 
mortgage. ‘he present note was indorsed to the plaintiff, for 
value, before it became due. ‘The defence is, that the promisee 
had one or more of the other notes discounted at the Central Bank, 
and assigned to the bank all his interest in both said mortgages, 
that notice of foreclosure was given and the right in equity duly 
foreclosed by the bank ; and the defendant offered further to show, 
that the value of the property exceeded the amount of ‘the notes, 
and claimed that the foreclosure was payment of this note. 

Several cases were cited to show that foreclosure of a mortgage 
is payment; but that doctrine is to be taken with this qualification, 
that the party holding the note forecloses. When several notes 
are made payable to order, and one note indorsed to one person, 
and another with the property, transferred to another person, the 
foreclosure does not operate as a payment as to the former. He has 
nothing to do with the property, and cannot control it. It is said 
the holders of the mortgage are trustees for the holders of the other 
notes. This may be questionable. By the foreclosure the pro- 
perty became theirs absolutely. But suppose they were, the in- 
dorsee was not obliged to look after the property, before he could 
call upon the maker of the note. He is.an indorsee for value, be- 
fore dishonor, and has the ordinary rights of such an indorsee. 
The evidence was inadmissible, and the plaintiff is entitled to re- 
cover. Exceptions overruled. 


Kinnicutt, for the plaintiff. 
G. Parker, for the defendant. 





Joseru Tuayer v. Moses Burrum er AL. 


It is no defence, under St. 1839, c. 121, § 1, to an action by a dona fide indorsee 
upon a note payable on demand, that it was made by a partnership to one of 
its members, and by him indorsed to the plaintiff. 


Suaw, C. J. This is an action of assumpsit, on a note dated 
November 17th, 1839, payable on demand, given by the Branch 
Manufacturing Company, a copartnership of five persons, not in- 
corporated. ‘Thomas Bates was one of these partners, and the 
note was made payable to him or order, and indorsed by him, for 
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a valuable consideration, to the plaintiff. Bates is since deceased. 
The defence is made on the St. 1839, c. 121, $ 1, and it is said 


that, as Bates could not have brought an action against the copart- _ 


nership, the defendants may rely upon that as a defence to this suit. 

We are strongly inclined to the opinion, that, in using the term 
defence, the legislature looked to such defence as might be made 
if the note were indorsed when overdue, and not to a mere disa- 
bility to sue. A suit could not have been brought by Bates, be- 
cause he could not sue himself. This, however, is not matter of 
defence, but a disability of the plaintiff. It was early held, that, in 
case of a note made by a firm to one of its members and indorsed, 
the indorsee might maintain an action. It is considered that such 
a note does not constitute a contract, except to a certain extent, 
until transferred. It is a memorandum, that, upon a settlement 
of the partnership concerns, the payee is entitled to a credit to that 
amount, but is not the subject of suit, for two reasons, that no suit be- 
tween the partners can be maintained till a settlement, and that the 
payee cannot sue himself. The statute presupposes the case of a 
party who has the right to bring an action, but has taken a dishon- 
ored note. ‘The present is not a legal defence within the statute. 


Allen and Chapin, for the plaintiff. 
Barton, for the defendant. 


Sumner Peck v. Seta Harcoop er au. Executors. 


Error; A judgment for possession rendered in an action upon two distinct mort- 
gages joined in one suit is erroneous. 

After a writ of error brought upon such judgment, the defendant in error cannot 
amend by discontinuing as to one count. 

A writ of error will lie, notwithstanding the defendant appeared in the original 
suit, continued the action several terms, and was then defaulted; as no appeal 
lies from a default. 


Suaw, C. J. This is a writ of error on a judgment of the court 
of common pleas. The error assigned is, that the original action 
was on two mortgages, joined in one suit, on one of which was 
due about $1000, and on the other about $700, and judgment was 
rendered for possession, unless $1700, the amount of the two notes 
remaining due on both mortgages, should be paid. 

The first question is, does error lie? ‘The defendant appeared 
and continued the action several terms, was then defaulted, and 
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judgment was rendered. It is contended, that, as the defendant 
had a right to appeal, or, at least, to except, he is prevented from 
bringing a writ of error. Several cases were cited to this point, 
the most recent being Monk v. Guild, (8 Met. R. 372,) where the 
general principle is affirmed as laid down in the prior cases. But 
that is no authority for the present case. ‘There, the matter relied 
on had been expressly in controversy, and was argued and deter- 
mined in the court below. No appeal lies from a default, and the 
error in this case, if at all, was in making up the judgment after 
the default. 

The second question is, whether this judgment was erroneous. 
Of this there can be no doubt. ‘There were two distinct counts in 
the writ, setting forth two parcels of land, each alleging that the 
plaintiff was entitled to hold in fee and in mortgage, and asking a 
conditional judgment. ‘The mortgages could not be thus joined in 
a judgment. If they could, the court would go beyond what the 
parties had done, and make each parcel security for another and 
distinct debt. ‘This would produce an entire confusion of rights. 
One parcel may be subject to incumbrances to its full value, the 
other worth more than the incumbrances. ‘lhe mortgagor has the 
benefit of the chance of redeeming either, within three years, and 
other parties may have rights by attachment or otherwise. An- 
other objection in this case is, that one parcel was mortgaged by 
the original defendant, the other by another person to him, and 
transferred by him, leaving different rights in equity in different 
persons. ‘The suit may have been brought against Peck rightfully, 
not because he was mortgagor, but because he was tenant in pos- 
session. He was not bound to pay the $1000, as the land was 
holden for it, but not himself personally. On every ground the 
judgment is erroneous. ‘lhe next question is, whether there can 
be an amendment. ‘I'he party might have discontinued as to one 
count, and asks to do so now. ‘To this there are insuperable, al- 
most innumerable objections. It would be necessary to go into an 
account on each mortgage. It is evident, from the amounts of the 
mortgages and of the judgment, that there must have been consid- 
erable payments, and there must also be an account of the rents 
and profits. Judgment must be reversed, and costs follow as of 
course. 


Dewey, for the plaintiff in error. 
Barton, for the defendant. 
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Hezexian Swirn v. James Kirsy, Jr. 


Where, on an appeal from a justice of the peace, a paper was sent up, which had 
neither caption, interpreting words, nor filing, it was held, that parol evidence 
was inadmissible to show that such paper was the bill of particulars filed in the 
case. 


Dewey, J. The only real question, in this case, arises from the 
ruling of the judge of the court of common pleas, in regard to the 
bill of particulars. The case came up by appeal from a justice of 
the peace, and accompanying the papers sent up was an instru- 
ment of the following purport :—‘ Worcester, July 13th, 1543. 
Mr. Estes Smith, Sir, please pay James Reidal and Hezekiah 
Smith ten dollars in your line of business, and I will account to 
you for the same. James Kirby, Jr.” ‘To this there was neither 
caption, interpreting words, nor filing, indicating the purpose for 
which it was used. ‘The defendant’s counsel insisted, that, on the 
trial before the justice, it was used as a bill of particulars, and that 
on the appeal the trial should proceed on this assumption, and the 
plaintiff be restricted in his proof to this matter. ‘The plaintiff ob- 
jected to parol evidence being admitted for this purpose. No 
doubt, where a bill of particulars is filed, and becomes the founda- 
tion of a judgment, and is sent up on appeal, the trial must be had 
upon it, unless there is leave to amend. An inquiry then arises as 
to the mode of authenticating the paper sent up; whether it must ap- 
pear by the record, or by a memorandum upon the paper itself, or 
may be proved by witnesses. ‘The latter mode is objectionable, 
and not warranted by law. By statute, it is made the duty of the 
justice to send up a copy of the record and the papers, and any 
paper, duly filed and sent up, will always avail a party. ‘The im- 
portance of formality, in proceedings before a justice of the peace, 
was lately considered in the case of Sayles v. Briggs, (4 Met. R. 
421.) Strong objections will always exist to parol testimony in 
such cases. There is want of certainty, and if one witness may be 
called, twenty may. Cases may exist, as where there is a trial 
upon the general counts in a writ and a subsequent action brought, 
where, unless parol evidence is admitted, the party will be excluded 
from his defence. No such necessity exists here. The bill of par- 
ticulars may always be authenticated by the filing of the plaintiff, 
or the justice upon it. If this is not done, it is always competent 
for the defendant’s counsel to insist upon it. If any question is 
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raised in the court of common pleas, or this court, as to the char- 
acter of the paper, it must always be settled by something upon 
the paper itself, or by the certificate of the justice accompanying it. 
Exceptions sustained and new trial granted. 


G. Parker, for the plaintiff. 
Dewey, for the defendant. 


Ezra Gopparp v. Levi Dakin ET AL. 
Construction of Deed. Estoppel. 


Hussarp, J. This was an action on the case, for interrupting 
the flow of water, from a spring on the defendant’s land, to the 
house of the plaintiff, through logs which the defendants took up, 
in order to try the right. The plaintiff relies on two deeds, under 
which the defendants hold the land, and introduced sundry wit- 
nesses, showing the use of the water, either on the surface of the 
land, or in logs. ‘The first deed, from Benjamin Whitney to Eli- 
zabeth Whitney, contains the following conditions: “ That the said 
Elizabeth Whitney, her heirs and assigns, shall suffer and permit 
my son, Benjamin Whitney, Jr., and his heirs, to improve, occupy, 
possess and enjoy the afore-described land, and to take the profits 
of the same to his and their own use and benefit, during my natu- 
ral life, he not to take any wood from the land except for necessary 
fencing the same. And on this further condition, that the said 
Elizabeth Whitney, her heirs and assigns, shall not divert the wa- 
ters issuing from a certain spring on the premises aforesaid, so as 
to injure the land of the said Benjamin Whitney, Jr., but shall 
permit the said waters to pass off in their natural course, afd that 
the said Elizabeth shall, if the said Benjamin Whitney, or his heirs, 
shall so incline, have the right to enter upon the premises, and con- 
vey the waters so issuing from the said spring in logs, for the use 
of the said Benjamin’s house and barn.” ‘I'he second deed, from 
one Smith, grantee of Elizabeth Whitney to Dakin, conveys the 
same land, with this provision, ‘ but the premises are hereby con- 
veyed, subject to Ezra Goddard’s right to convey water from the 
spring across the first above-described tract of land,” and after the 
covenants there was added, ‘excepting said Goddard’s right, 
whatsoever the same may be.” The first deed is confused and 
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difficult of construction. We have no doubt there is an omission 
of some words, to the effect, ‘ shall also give the right to Benjamin 
Whitney, Jr. to enter, &c.” The evident intention from the 
whole is, that Elizabeth was to give to him the right, in addition 
to the natural flow of the water, to lay logs. Elizabeth Whitney, 
and those claiming under her, are by the deed, estopped from de- 
nying this right. And, by the second deed, the same right is re- 
cognized, and the defendant estopped from denying it. He may 
show the extent or loss, by non-user, but cannot, contrary to the 
provisions of his title deeds, deny the existence of a right, for which, 
doubtless, an allowance was made in the consideration paid by 
him. ‘There must be judgment for the plaintiff for the amount 


agreed upon. 


Thomas and Davis, for the plaintiff. 
Newton, for the defendant. 


Amos Bemis v. Davin H. Smrru. 


Construction of Deed ; — Covenant ; — Set-off ;— Insolvent Law ;— Proof of 
Debt ; — Withdrawal of Proof. 


Tus was an action of covenant broken. The defendant gave 
to one Pond, a deed of a farm, with the following covenants : 
“That I am lawfully seized in fee of the aforegranted premises, that 
they are free of all incumbrances, except a mortgage to Increase 
S. Smith, which I agree to discharge ; that I have good right to 
sell and convey the same to the said Pond, and will warrant and 
defend the same to the said Pond, his heirs and assigns forever, 
against the lawful claims and demands of all persons.” At the 
same time, Pond gave to the defendant a deed of another farm, 
with similar covenants, in regard to a mortgage to one Haskell, and 
also gave him two notes of hand. Pond afterwards petitioned for 


the benefit of the insolvent law, and obtained a discharge under it. - 


At the first meeting of the creditors, the defendant proved the 
notes against Pond’s estate, and voted in the choice of an assignee, 
and his vote determined the election. An assignment to the as- 
signee was duly made. At the second meeting of the creditors, 
the defendant petitioned to the master in chancery, before whom 
the proceedings were pending, for leave to withdraw his proof, 
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which was refused, and he thereupon filed in the case a writing, 
declaring that he withdrew his claim and waived all right to a divi- 
dend. A dividend of 70 per cent. was afterwards decreed, and 
the defendant included among the creditors to whom it was ordered 
to be paid. ‘The defendant refused to accept his dividend, and it 
is still in the hands of the assignee. Between the second and third 
meetings, the assignee of Pond sold the estate conveyed in Smith’s 
deed, and gave a quitclaim deed thereof to the plaintiff, who has 
since been obliged to pay the amount of the mortgage to Increase 
S. Smith. Previously to this sale, and after the second meeting, 
the defendant had paid the amount due on the mortgage to Has- 
kell, and taken an assignment of it and of the debt secured thereby. 
The amount of the notes and the Haskell mortgage, exceeded the 
amount of the mortgage to Increase 8. Smith, and the defendant 
claimed to set off one against the other, and gave notice of this 
claim to the plaintiff at the time he purchased. 


Hartshorn, for the plaintiff. 
Barton, for the defendant. 


Wiper, J. delivered the opinion of the court. 

This is an action on the covenant of warranty and may well lie, 
for that covenant runs with the land. It is contended, that this 
covenant of warranty is qualified by the wording of the other parts, 
and must be construed as not to extend to this claim. But this is 
not so, though it might have been so construed, if the defendant 
had not agreed to pay this mortgage. No doubt, by the law of 
set-off, if Pond had brought this action, the defendant would be en- 
titled to a set-off, because the debts were not only susceptible of 
computation, but actually computed. ‘They were like notes of 
hand. The assignee must stand in the same situation as Pond. 
See McDonald v. Webster, (2 Mass. R. 498.) Whether the plain- 
tiff is to be placed in the same situation with the assignee, depends 
upon whether he had notice, and the case finds that he had. Sar- 
gent v. Southgate, (5 Pick. R. 312.) There remains but this 
question, on which there is more doubt, whether the defendant has 
lost his rights, by proving his debt in insolvency. He applied to 
the master for leave to withdraw the proof, and this was refused ; 
but we think his rights were not fixed by the proof; he had a right 
to withdraw, and has a right to set-off now. Where a man has 
several remedies, he may resort to either. 

Judgment for the defendant. 
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James Waker v. Oxrorp Manuracturinc Company. 


The former owner of land flowed by a mill dam may maintain a complaint for 
damages incurred up to the time of his alienation. 


Suaw, C. J. This petition sets forth, that the defendant had 
erected such a mill and dam as entitled the complainant to dam- 
ages, for overflowing land of which he was the owner. To this it 
is answered, that, a few days before the commencement of the 
complaint, the complainant had aliened the estate ; and it is con- 
tended, that the statute in its terms contemplates the relation of 
land owner and mill owner to exist between the parties to the suit ; 
and though past damages are given, it is only as incidental to the 
future and gross damages, and a complaint cannot be sustained for 
them alone. In these cases, what formerly was considered a 
wrong is declared by the statute to be a right, on the ground that 
public interest required the erection of mills, and that the party 
may be compensated by damages. Now, inasmuch as the com- 
mon law remedy is taken away, and the wrong turned into a right, 
if this process does not lie, the land owner is without remedy. 
The right to the damages does not pass to the grantee, for he can 
only recover from the time he purchased, the grantor, therefore, 
gets no compensation in the way of an increased price paid by the 
purchaser for the land. It is entirely consistent with the cases de- 
cided, and the principle of the mill acts, that the party who has 
alienated shall have a remedy for the past damages. Undoubtedly 
the statute was fratmed for the more common case, the great object 
being, to have damages assessed once for all, instead of giving re- 
peated damages, as for a tort. An objection is made that the es- 
tate may have passed through several hands, and thus the mill 
owner may be subjected to several complaints. But so it would 
be at common law, and, after repeated actions, the jury might give 
heavy damages for the continuance of the nuisance, or a warrant 
issue to abate it. The case must be remanded to the common 
pleas, that a warrant may issue. 


Dewey, for the complainant. 
Bacon, for the respondent. 


VOL. VIII. — NO. VII. 40 
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Circuit Court of the United States for the District of New Hampshire, 
October Term, 1845. 


Matiupa K. Orr v. James LirrLerietD AND OTHERS. 


In a suit in equity for the violation of a patent right, an injunction will not be 
granted before a hearing upon the merits, merely upon proof that the com- 
piainant has obtained a patent. 

But proof of undisturbed possession and user of the patent right, for a reasonable 
length of time, by the complainant, is ground for granting an injunction. 

It is also ground for granting an injunction, that the complainant has prosecuted 
other persons for violations of the same patent, and recovered judgment against 
them; and it makes no difference that such judgment was rendered by agree- 
ment of parties, where there was no collusion. 

An injunction will not be dissolved, asa matter of course, on the coming in of the 
answer, denying the equity of the bill, if the complainant has adduced auxili- 
ary evidence of his right, as in the present case. 





Tus was a bill in equity. It alleged, that before the 20th of Janu- 
ary, 1836, Isaac Orr, whom the complainant represented, was the 
inventor of a new improvement in stoves, called the air-tight stove, 
and on that day obtained a patent therefor. But the specification 
being made out inaccurately, he caused the patent, on the 12th of 
November, 1842, to be cancelled, and a new one to be issued. It 
further averred that the patent was valuable during his life, 
which terminated in 1844, and had since yielded large sums to her 
as administratrix. ‘The bill contained further averments as to the 
violation of the patent by Hunneman & Son, and a recovery of 
damages in a suit at law therefor, in October, 1843; and that 
the respondents had not respected her rights under the patent, but 
made and sold stoves like those described in his specification ; 
and hence the bill prayed, among other things, for an injunction 
to restrain the respondents from making or selling any more air- 
tight stoves, during the residue of the time the patent has to run. 

The case was heard before Woopsvury, J., at Portsmouth, on the 
13th of October, when the complainant moved for an injunction, 
in conformity to the prayer of the bill. In support of this motion, 
she offered in evidence the patent, which appeared to have been 
issued, cancelled and re-issued, as stated in the bill; and which 
claimed the invention to be a new combination of particulars ina 
stove for heating rooms. She next offered copies of a case in 
which Isaac Orr recovered damages against Hunneman & Son, 
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for a violation of this patent in October, 1846. She next gave in 
evidence another recovery of damages and costs against Ira Hazel- 
ton, for breach of this patent in May, 1845; and the issue of an 
injunction in her bill against Badger, for another breach, in Octo- 
ber, 1844. After that, she read the affidavits of nine persons, show- 
ing, that Isaac Orr received about four thousand to five thousand 
dollars for licenses and plates to use his stove, the three years pre- 
vious to his death, and the complainant a like sum since ;_ that the 
combinations in Orr’s stove were new and useful; that his right 
was unquestioned till the stoves came into general use; and that 
all using them since, as well as before, had paid when required, 
except the persons before named and the respondents, who had 
made and sold stoves similar to them, and refused to pay for the 
right now, though in 1844 they had purchased some of the plates, 
which were given as evidence of license. 

On the part of the respondents, evidence was then offered that 
the judgment against Hunneman & Son was rendered on a ver- 
dict, taken by agreement of the parties, but without any proof of 
collusion or fraud. They showed, further, that the judgment 
against Hazelton was on a default by agreement; and offered the 
affidavits of four witnesses, stating that the invention of the com- 
plainant’s intestate was not new, but had been used previously to 
the original issue of his patent. 

The motion was fully argued by Sewall, of Boston, and Hackett, 
of Portsmouth, for the complainant; and Hatch, of Portsmouth, 
for the respondents. Subsequently, at Boston, the opinion of the 
court was delivered by 


Woopsury, J. This motion for an injunction is in accordance 
with a special prayer in the bill; and hence it is properly asked 
for. (2 Dallas R. 360; 2 Story Eq. Jur. 156.) The subject- 
matter of the bill is, also, one in which it is usual and fit for the 
court to interpose by this remedy, and on a proper state of facts 
before a final decision is had on the merits; because every stove 
sold is an injury if the patent is valid, and without such a remedy, 
— the supposed offence being constantly repeated, — the causes of 
action and the multiplicity of suits would probably become much 
extended, and relief, in that way, prove very defective. Harmer v. _ 
Plane, (14 Ves. Jr. 130); Livingston v. Van Ingen, (9 John. 570 ; 
9 Wheat. 738, 845); Poor v. Carlton et als. (3 Sumner R. 
70.) An injunction, in such a case, proves to be useful as a bill 
of peace. On the contrary, however, such injunctions are a check 
on the business of respondents ; and interferences subjecting others. 





























316 RECENT AMERICAN DECISIONS. 


to a loss before a full trial between the same parties, are not al- 
ways to be justified. 

In what cases, then, should injunctions issue ? It is not enough that 
a party has taken out a patent, and thus obtained a public grant, 
and the sanction or opinion of the patent office in favor of his 
right, though that opinion, since the laws were passed requiring 
some examination into the originality and utility of inventions, pos- 
sesses more weight. But the complainant must furnish some fur- 
ther evidence of a probable right ; and though it need not be con- 
clusive evidence, — else additional hearing on the bill would thus 
be anticipated and superseded, — yet it must be something stronger 
than the mere issue, however careful and public, of the patent, 
conferring an exclusive right; as, in doing that, there is no oppos- 
ing party, no notice, no long public use, no trial with any one of 
his rights. The kind of additional evidence is this. If the pa- 
tentee, after the procurement of his patent, conferring an exclusive 
right, proceed to put that right into exercise or use for some years, 
without its being disturbed, that circumstance strengthens much the 
probability that the patent is good, and renders it so likely, as alone 
often to justify the issue of an injunction in aid of it. Ogle and 
Withers v. Edge, (4 Wash. R. 564,; 2 Story Eq. Jur. 210; 
Drew. on Injunc. 222; Phil. on Pat. 462.) After that it becomes 
a question of public policy no less than private justice, whether 
such a grant of a right, exercised and in possession so long, ought 
not to be protected, until avoided by a full hearing and trial. Har- 
mer v. Plane (16 Ves. Jr. 130.) 

In this case, the evidence is plenary and uncontradicted as to the 
use and sale of this patent by the inventor and his representa- 
tive for several years, publicly and without dispute. Computing 
from the original grant, the time is over nine years, and since the 
re-issue of the letters patent it is nearly three. I concur in the 
opinion delivered by Judge Sprague in Orr v. Badger, that the 
time to be regarded under this view is what has elapsed since the 
original issue or grant. (Law Reporter for February, 1845.) In 
Thompson v. Hill, the time was only three years from the first 
grant. (3 M. & Cr. 622.) In Ogle and Withers v. Edge 
(4 Wash. 564,) it was but six years. And though in some cases 
reported, it had been thirteen, and in others twenty years, (14 Ves. 
130,) yet it is believed, that seldom has a court refused an injune- 
tion in applications like this, on account of the shortness of time 
after the grant, however brief, if long enough to permit articles or 
machines to be constructed by the patentee in conformity to his 
claim, and to be sold publicly and repeatedly, and they have been 
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so sold and used under the patent without dispute. Here the sales 
were extensive and profitable from 1836 downwards, and the right 
as well as the possession does not appear to have been contested 
tll 1842. In Hill v. Thompson (3 Meriv. 624,) it is true that the 
court dissolved an injunction, when only about one year had elapsed 
since any work had been completed under the patent, and only two 
years since the specification was filed, the chancellor calling it a 
patent “but of yesterday ;” but, he added, that he would not 
dissolve it, if an “ exclusive possession of some duration” had 
followed ; though an answer had been put in denying all equity, 
and doubts existed as to the validity of the patent; but no sales 
under it were proved in that case. So though the patent had been 
issued thirteen years, and the evidence is doubtful as to acquiescence 
in the possession or use, an injunction may be refused. Callender v. 
Allison (4 Mylne and Craig, 487.) But in the present case, the 
acquiescence appears to have been for several years universal. 

Another species of evidence, beside the issue of the patent itself, 
and lung use and possession under it, so as to render it probable the 
patent is good, and to justify an injunction, is the fact, that if the 
patent becomes disputed, the patentee prosecutes for a violation of 
his rights, and recovers. (Same authorities); Kay v. Marshal 
(1 Mylne & Craig, 373.) This goes upon the ground, that he 
does not sleep over his claims or interests, so as to mislead others, 
and that, whenever the validity of his claim has been tried, he has 
sustained it as if good. But such a recovery is not regarded 
as binding the final rights of the parties in the bill, because the 
action was not between them; though when the judgment is ren- 
dered without collusion or fraud, it furnishes to the world some 
strong as well as public assurance, that the patent is a good one. 
In this view of the evidence of this character in the present action, 
it is not contradicted, nor impaired at all by the judgments having 
been given on verdicts and defaults, under agreements. Such judg- 
ments, when, as is admitted here, not collusive, are as strong, if not 
stronger evidence of the patentee’s rights, than they would have 
been, if the claim was so doubtful as to be sent to a jury for deci- 
sion, rather than to be so little doubtful as to be admitted or agreed 
to after being legally examined. Both of these circumstances, 
therefore, possession and judgments, unite in support of an injunc- 
tion in the present case. 

The only answer to the motion as made out on these grounds, 
is, the evidence offered by affidavits on the part of the respondents, 
tending to cast doubt on the originality of the invention of the 
patentee. I say, tending to this, because some of the affidavits, at 
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least, do not distinctly show that the persons making them intended 
to assert that the whole of any one of the combination of particu- 
lars contained in Dr. Orr’s claim in his specification, had been used 
before his patent issued ; because, they are counteracted by other 
testimony, from the witnesses of the complainants, more explicit 
and in larger number; and because, in this preliminary inquiry, 
where the evidence is taken without the presence or cross-exam- 
ination of the opposite party, it would be unsafe to settle and de- 
cide against the validity of the patent, when a full and formal trial 
of it is not contemplated till further progress is made in the case. 
All that is required in this stage, is, the presumption before named, 
that the title is good. This presumption is stronger here than usual, 
as it arises from the issue of the patent and an enjoyment and pos- 
session of it undisturbed for several years, and beside the two 
recoveries against those charged with violating it. 

After these, other persons can, to be sure, contest the validity of 
the patent, when prosecuted either in equity or at law ; but it is 
hardly competent for them to deprive the complainant of her right, 
thus acquired to an injunction, or in other words, to be protected 
in so long a use and possession, till her rights are disproved after 
a full hearing; surely it is not reasonable to permit it when the 
affidavits of the respondents to invalidate or cast a shade over her 
right are met by that, which is stronger, independent of the long 
possession, judgments and presumptions before mentioned. + But 
another objection has been urged in argument. When an answer 
to the bill denies all equity in it, the respondents contend that an 
injunction would be dissolved, and hence it ought not to be imposed, 
if the respondent denies it by aflidavit. ‘This may be correct, in 
respect to injunctions termed common, as there aflidavits and counter 
affidavits are inadmissible (Eden, 326, 117) ; yet in these, the denial 
must be very positive and clear. Ward v. Van Bockler (1 Paige 
R. 100); Nodle v. Wilson, (Ib. 165.) But the position cannot be 
correct in the case of injunctions called special, like the present one, 

and where facts and counter evidence show the case to be different 
from what is disclosed in the affidavits or an answer of the respon- 

dents alone. No usage or cases are found where the injunctions 

are dissolved, as a matter of course on such answers, if the com- 

plainant has adduced auxiliary presumptions in favor of his right 

like those in the present instance. On the contrary the cases are 

numerous where the whole is regarded as still within the sound dis- 

cretion of the court whether to issue the injunction or refuse it; or 

if issued, to dissolve or retain it. (3 Merivale, 624; 2 Johns. Ca. 

202; 3 Sumner, 74) ; Livingston v. Van Ingen (9 Johns. R. 570) ; 
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Rogers v. Rogers (1 Paige R. 436.) And where the complainant 
has made out not merely a grant of the patent, but possession and 
use and sale under it for some time undisturbed, and beside this a 
recovery against other persons using it, the courts have invariably 
held that such a strong color of title shall not be deprived of the 
benefit of an injunction, till a full trial on the merits counteracts or 
annuls it. In several cases, where the equities of the bill were even 
denied, and in others, where strong doubts were raised whether 
the patent could in the end be sustained as valid, the courts decided, 
that injunctions should issue under such circumstances as have be- 
fore been stated in favor of the plaintiff, till an answer or final 
hearing; or, if before issued, should not be dissolved till the final 
trial, and then cease, or be made perpetual, as the result might 
render just. Roberts J. in Boyd v. Anderson (2 Johns. Ca. 202,) 
cites 2 Vesey, 19, and Wyatt’s P. R. 236; Boulton v. Bull (3 Ves. 
Jr. 140) ; Universities of Oxford and Cambridge v. Richardson 
(6 Ves. Jr. 705) ; Harmer v. Plane (14 Ves. Jr. 1380); and Hill v. 
Thompson (3 Merivale, 624,) recognized. 

But if this injunction leads to serious injury, in suspending works, 
the court can require security, if desired, of the complainant, to 
indemnify for it, if the patent is avoided, or can make orders to 
expedite a final hearing and decision. (4 Paige’s R. 447; 2 Paige’s 
R. 116.) So the defendants can have security given for costs, 
especially as the plaintiffs live out of the state. Let the injunction 
issue till after a final hearing; and as the defendants request it, 
security be filed by the plaintiffs for costs in thirty days. 





Supreme Judicial Court, Massachusetts, Berkshire, September Term, 
1845. 


Buck v. Say.es. 


Since the passing of the statute of 1844, c. 178, ‘in addition to the several acts 
for the relief of insolvent debtors,’’ a warrant to take possession of a debtor’s 
property, on the petition of a creditor, cannot, in any case, be legally issued, be- 
fore notice of the presentment of the petition has been served on the debtor, 
according to the provisions ef the ninth section of said statute. 


Rockwell and Colt for the petitioner. 
T. Robinson and Harmon for the respondent. 
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Digest of American Cases. 


Selections from 2 Story’s (U. S. C. C.) Reports. 


ADMIRALTY. 

The courts of the United States, in 
the exercise of their admiralty and mari- 
time jurisdiction, are exclusively go- 
verned by the legislation of congress, 
or, in the absence thereof, by the general 
maritime law, and no state can, by its 
local legislation, narrow or enlarge such 
jurisdiction. The Bargue Chusan, 456. 

2. The power given by the constitu- 
tion of the United States to congress, 
to regulate commerce with foreign na- 
tions, and among the several states, 
includes the power to regulate navigation 
with foreign nations, and among the 
states, and is an exclusive power in 
congress, which may be exercised with 
or without positive regulations. Jb. 

3. Congress, by conferring the ad- 
miralty and maritime jurisdiction upon 
the courts of the United States, have, 
by implication, adopted the maritime 
law, inasmuch as such law is the law of 
the admiralty jurisdiction, until modified 
by congress. 

4. Ina lien for supplies or repairs to 
a domestic vessel, the admiralty juris- 
diction depends upon the local law of 
the particular state where they are 
made ; but questions of liea upon a fo- 
reign vessel are governed by the general 
maritime law, and not by the local law 
of any state. Jd. 

AMENDMENT. 

In this case, the original declaration 
was upon a refusal to deliver up, upon 
an execution, goods valued at $7000, 
and upon leave to amend, granted by the 
court, a new count was introduced, 
claiming them at $2200 ; and Jt was 
held, that although it was within the 
discretion of the court to allow the 
new count, yet, since the line of defence 
was thereby materially changed, it ought 
only to be granted upon payment of the 
defendant’s costs up to the time, when 


the offer to file such count was made. 
Pierce v. Strickland, 292. 
APPORTIONMENT. 

The general rule of the common law 
is, that contracts are not apportionable ; 
and this rule seems ordinarily, though 
not universally true, where the appor- 
tionment is by the act of the party, and 
not by mere operation of law ; or where 
the contract is only in part performed, 
and is not in its own nature severable. 
Brooks v. Byam, 526. 

2. Quere, if by the maritime law the 
contract in the case of Cutter v. Powell 
(6 T. R. 320) was not divisible. Jb. 

3. No apportionment or division of a 
license or privilege can be made, if it 
be contrary to the true intent of the 
parties thereto. Jb. 

4. Quere, if an owner grantto A. the 
privilege of cutting timber off his land, 
with the assistance of four men em- 
ployed by him, can A. sell the license 
and right of employment to the extent 
of one man’s share. Jb. 

5. An authority to A. cannot be 
assigned or executed by B. A fortiori, 
it is not apportionable, so that a part 
may be executed by B., and a part by 
C., - a part by D., and the residue by 
A. lb. 


APPROPRIATION OF PAYMENTS. 

Where money is paid by, or received 
for a debtor by his creditor, the debtor 
may appropriate it to the payment of 
whatever debt he pleases; if he omit to 
appropriate it, the creditor may apply 
it to the satisfaction of whatever demand 
he pleases ; if neither party apply it, 
and various debts be due, the court will 
make appropriation thereof, according 
to the equity of the case. 

2. This right of appropriation exists 
only between the original parties ; and, 
therefore, Jt was held, in this case, that 
the assignee of A. could not insist, that 
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money in the hands of B. belonging to 
A. should be applied in discharge of the 
mortgage. Gordon v. Hobart, 244. 


ATTACHMENT. 

Where an under-sheriff attached cer- 
tain goods without a schedule, and 
made return thereof as of the value of 
$ 7000, and obtained a receiptor therefor 
with the consent of the plaintiff's attor- 
ney, and afterwards, by leave of the 
state court, amended his return by 
reducing the sumto $2,200, the actual 
value of the goods ; Jt was held, that it 
was within the discretion of the court to 
allow such an amendment, it being a 
ease of pure mistake ; and that the 
decision by the state court was not 
revisable by the circuit court. Pierce 
v. Strickland, 292. 

2. Held, also, that in cases of special 
attachment, the plaintiff's attorney has 
an implied authority to do all acts, 
which the interests of his clients may 
require, and that, in the present case, 
his assent to the appointment of a re- 
ceiptor was conclusive. Jb. 

3. Where an officer, with the credi- 
tor’s consent, makes a valuation of 
goods, without taking an inventory, 
such valuation is to be considered, prima 
facie, as fair and just, and the burthen 
of proof is on the officer to establish the 
contrary ; but it does not operate as an 
estoppel. Ib. 

4. The consent of the creditor to the 
bailment to « receiptor of goods attached 
only exempts the attaching officer for 
losses not occasioned by his neglect or 
misfeasance. 

5. The rule, applicable to a purchaser 
claiming land, with notice of a prior 
unrecorded attachment, does not govern 
the case of two creditors, proceeding by 
suit, in invitum, witha knowledge of 
the attachments of each other, In the 
latter case, each is entitled to any 
priority, which he can, through his dilli- 
gence, lawfully obtain over the other. 
Kent v. Roberts, 592. 


BANKRUPTCY. 

Under the bankrupt act of 1841, ch. 
9, the circuit and district courts have 
full jurisdiction in equity, in respect to 
all cases arising in bankruptcy, to do all 
which is necessary and proper to accom- 
plish the entire settlement and distribu- 
tion of the bankrupt’s estate, whether 
the proceedings be formal or summary. 

VOL. VIII.—NO. VII. 
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Mitchell v. Great Works Milling and 
Manuf. Co., 648. 

2. Congress have a complete con- 
stitutional authority to enact a bankrupt 
act, giving to the district and circuit 
courts full jurisdiction in law and equity. 


CARRIERS, COMMON. 

The transportation of passengers or 
of merchandise, by common-catriers, 
does not necessarily imply, that the 
owners are not common-carriers of bank 
notes or specie. ‘The nature and extent 
of that employment or business which 
the owners expressly or impliedly 
hold themselves out as undertaking, 
furnishes the limits of their rights, du- 
ties, obligations, and liabilities. Citizens 
Bank v. Nantucket Steamboat Co., 16. 

2. No person is a common-carrier, in 
the sense of the law, who is not a car- 
rier for hire. It is not necessary, that 
the compensation should be a fixed sum ; 
it is sufficient if it be in the nature of a 
quantum meruit, enuring to the benefit 
of the owners. Nor is it necessary, that 
the goods or property should be entered 
upon a freight list, or the contract be 
verified by any written memorandum ; 
although both may be important ingre- 
dients in ascertaining the true under- 
standing of the parties, as to the charac- 
ter of the bailment. Jb. 

3. Where a certain charter, incorpo- 
rating the Nantucket Steamboat Com- 
pany, granted aright to run a steamboat 
‘* for the transportation of merchandise,”’ 
and the master thereof, being intrusted 
with a certain sum of money in bank- 
bills, lost it, or never duly delivered it ; 
It was held, that the term ** merchandise” 
does not apply to mere evidences of 
value, such as notes, bills, checks, poli- 
cies of insurance, and bills of lading, 
but only to articles having an intrinsic 
value, in bulk, weight, or measure, and 
which are bought and sold ; and that, 
in order to render the company liable, 
it must be clearly proved, that they had 
held themselves out to the public as 
common-carriers of bank-bills for hire ; 
and that they had authorized the master 
to contract on their account and not on 
his own, for the carriage thereof, which 
in the present case was not established 
by proof. Jb. 

4. It was also held, that the onus pro- 
bandi was upon the libellants to make 
out a prima facie case, in the affirmative ; 
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and then the onus probandi, of displacing 
the inference was shified upon the re- 
spondents, 

5. The knowledge of the owners, 
that the master carried the money for 
hire, would not affect them, unless the 
hire was on their account, or unless the 
master held himself out as their agent 
in that business, within the scope of the 
usual employment and service of the 
steamboat. Jd, 








COLLECTOR. 

Where the collector of Ipswich claimed 
a commission on drafts drawn by him 
on the collector at Boston, in payment 
of bounties due to fishermen, under the 
Act of 1813, ch. 34; It was held, that 
there being no provision by which a 
commission is allowed thereon, the col- 
lector could not charge a commission. 
Andrews v. U. S., 202. 

2. The collector of any port, being 
authorized by the act of 1817, ch. 282, 
§ 7,to appoint a deputy, with the ap- 
probation of the secretary of the trea- 
sury ; i¢ seems, that a deputy, so ap- 
pointed, should receive a reasonable 
compensation for his services, although 
no compensation therefor be fixed. Jd. 
3. All expenditures, made by a col- 
lector for office rent, clerk-hire, fuel, and 
stationery, are to be deemed incidents to 
his office, and should be allowed as pro- 
per charges against the United States ; 
and if he does not keep and transmit year- 
ly accounts thereof, according to the re- 
quisitions of the act of 1799, ch. 129,§ 2, 
he does not forfeit his right to be reim- 
bursed for such expenditures, but only 
subjects himself to the payment of the 
a. db. 

4. By the act of May 7th, 1822, ch. 
107, § 9, providing for the salaries of 
collectors and naval officers, the neces- 
sary expenses of the office are a pri- 
mary charge upon the gross receipts or 
fund, and the officer is entitled to the 
remainder only, after such deduction ; 
but he is not entitled thereby to receive 
$3000, and to charge any deficiency 
below that sum in the receipts, to the 
government. Wentworth v. U. S., 452. 
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CONSTRUCTION. 

In the construction of written instru- 
ments, the intention of the parties is to 
be ascertained, not by parol evidence 
thereof, nor by mere conjecture, but by 
the application of certain rules of in- 
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terpretation of the instrument itself. 
Cleveland vy. Smith, 278. 

2. Wherever there is a latent ambi- 
guity in an instrument, as in the case of 
a mutual mistake in the descriptive 
words therein, the intention of the 
parties is to be collected from the in- 
strument taken as a whole, and effect 
given thereto cy pres, and whatever is 
inconsistent therewith is to be rejected. 
bb. 

3. The general rule, in the interpre- 
tation of the descriptive words of deeds 
and grants, is, that courses, distances, 
admeasurements, and ideal lines, must 
yield to known and fixed monuments, 
upon the ground itself, whether they be 
natural or artificial. Jd. 

4. Where, in a grant of Jand from 
the commonwealth of Massachusetts to 
the towns of Taunton and Raynham, 
the land was described as ** beginning on 
the north line of the million of acres at a 
yellow birch tree, six miles east from 
the south-east corner, Xc.’’ (the said 
birch tree being marked as a monument 
in the original survey of the land ; ) 
whereas the said birch tree did not, in 
fact, stand upon the said north line, as 
supposed, but was so situated, that a 
gore of land was left between it and the 
said north line ; Jt was held, that the 
said birch tree, and not the said north 
line, was to be taken as the boundary of 
the land granted. Jd. 

5. Penal statutes must be strictly con- 
strued,and are never extended by im- 
plication. Andrews v. U. S., 203. 

6. Statutes levying taxes or duties, on 
subjects or citizens, are to be construed 
most strongly against the government, 
and in favor of the subjects or citizens, 
and their provisions are not to be ex- 
tended by implication beyond the clear 
import of the language used. U.S.v. 
Wigglesworth, 369. 


COPYRIGHT. 
An abridgment, in which there is a 
substantial condensation of the materials 
of the original work, and which requires 
intellectua] labor and judgment, does not 
constitute a piracy of copyright ; but an 
abridgment consisting of extracts of the 
essential or most valuable portions of the 
original work, is a piracy. Folsem v. 
Marsh, 100. 
2. An author of letters or papers of 
whatever kind, whether they be letters 
of business, or private letters, or literary 
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compositions, has a property and an ex- 
clusive copyright therein, unless he 
unequivocally dedicate them to the 
public, or to some private person 3 and 
no person has any right to publish them 
without his consent, unless such publi- 
cation be required to establish a personal 
right or claim, or to vindicate character. 
Ib. 

3. The government has, perhaps a 
right to publish official letters addressed 
to it, or to any of its departments, by 
public officers ; but no private person 
has such a right, without the sanction of 
the government. Jb. 

4. To constitute a piracy of an ori- 
ginal work, it is not necessary, that the 
whole or the larger part of it shou!d be 
taken ; but it is only necessary, that so 
much should be taken as sensibly to 
diminish the value of the original work, 
or substantially to appropriate the labors 
of the author. J. 

5. Where A. published a ‘* Life of 
Washington,”’ containing 866 pages, of 
which 353 pages were copied from 
Sparks’s ‘‘ Life and Writings of Wash- 
ington,” 64 pages being official letters 
and documents, and 255 pages being 
private letters of Washington, originally 
published by Mr. Sparks, under a con- 
tract with the owners of the original 
papers of Washington,— Jt was held, 
that the work by A. was an invasion of 
the copyright of Mr. Sparks. Jd. 


CORPORATIONS, MANUFACTURING. 

The statute of Massachusetts of 1821, 
ch. 28, relating to the individual liabilities 
of the members of manufacturing corpo- 
rations, is to be construed as a remedial 
statute, and the phrase ‘* debts con- 
tracted,’’ as employed therein, means 
not only debts in the strict sense of the 
term, but any liabilities incurred by the 
corporation. If the liability be for un- 
liquidated damages arising from contract 
or tort, it relates to the time of its origin, 
and not of its liquidation ; and therefore 
It was held, that the testimony of Edson, 
who was a member of the corporation 
at the time when the liability asserted 
in the present suit arose, must be re- 
jected, although he had since sold out 
all his interest. Carver v. Braintree 
Manufacturing Co., 433. 


couRTS. 
An application was made tothe su- 
preme court of Maine to allow the exe- 





eution to be amended by inserting a 
direction to the sheriff of Aroostook 
county, on the ground, that the clerk 
had accidéntally omitted it, which ap- 
plication the court refused to grant ; 
and It was held, that this court had nbd 
authority to review or overrule the de- 
cision by the state court, it being in 
respect of a matter solely of local law. 
Kent v. Roberts, 591. 

2. The courts of the United States 
follow the decisions of the state tri- 
bunals in all questions dependent upon 
the local statute laws of the states. 
Springer v. Foster, 383. 


DAMAGES, 

The rule of damages in prize cases 
ordinarily supposes, that the vessel has 
been captured before she has arrived at 
the port of destination, and the court, 
in odium spoliatoris, will presume the 
cargo to be worth more at the port of 
destination than the prime cost by 10 per 
cent. Butto cases where the vessel has 
arrived at the port of destination this 
rule does apply. Arthur v. Schooner 
Cassius, 81. 

2. Where A. brought an action against 
B. for flowing back the water of the 
river Presumpscot, to the injury of his 
rights, as riparian proprietor, and to the 
obstruction of his mills; Jt was held, 
that if the plaintiff could prove, that the 
natural flow of the stream was changed 
by any person, not having a legal right 
to change it, he could recover nominal 
damages, although no actual injury 
had been thereby occasioned to him. 
Whipple v. Cumberland Manufacturing 
Co., 661. 

3. Wherever a wrong is done toa 
right, the law imports damage ; and if 
no substantial injury be proved to be 
thereby occasioned, nominal damages 
will be given in support of the right. Jd. 

4. In such cases, if the plaintiff estab- 
lish his right of action, the jury may, if 
they choose, give him such damages as 
will fully indemnify him beyond what 
the taxed costs would reach, and may 
take into consideration counsel fees, and 
other necessary expenses, fairly incurred 
by him in the case. 1b, 


DEMURRER. 

The office of a demurrer to a bill in 
equity, is to bring before the court the 
right to maintain a bill, admitting all its 
allegations to be true, and the court 
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will not, therefore, examine aliunde, 
what facts might or might not defeat 
it ; for this is the office of an answer or 
plea. Ocean Ins. Co. v. Fields, 59. 


EQUITY. 

A bill in equity will be sustained to 
set aside a judgment upon a policy of 
insurance, upon the ground of such 
newly-discovered evidence of fraud and 
felony on the part of the original plain- 
tiff, as would, if pleaded, have been a 
perfect defence to the previous action ; 
especially, if the felony were committed 
by a British subject in a British vessel, 
on British waters ; for the offence is 
not, in such case, punishable by the 
criminal law of this country. Ocean 
Ins. Co. v. Field, 59. 

2. A bill in equity, although it charge 
a felony, may be sustained by proof : 
but the defendant is not bound to make 
a discovery thereof. Jb. 

3. Although a court of equity will 
not ordinarily grant relief, in cases after 
trial, where mere cumulative evidence 
of fraud or of any other fact is disco- 
vered, yet it will, wherever the defence 
was originally imperfectly made out 
from the want of distinct proof, which 
is afterward discovered ; although there 
were circumstances of suspicion. J). 

4. Under a bill in equity, proof is 
not admissible with respect to matters 
not alleged in the bill or answer; and, 
therefore, one of the parties, who claimed 
to be a purchaser for a valuable consi- 
deration, without notice, not having so 
stated in his answer ; Jt was held, that 
evidence with regard to the fact was not 
admissible. Bargue Chusan, 456. 

5. Where a bill in equity, was brought 
by A. as assignee of B., no waste being 
charged therein, and the subject-matter 
was referred to a master to report there- 
on, who was not authorized to report upon 
the question of waste, but who never- 
theless did, with the consent of the 
parties, report thereupon ; Jt was held, 
that waste committed before the assign- 
ment could not be inquired into by an 
assignee ; that all of the report per- 
taining to waste should be stricken out ; 
that even, if sach matters had been 
charged in the bill, the master, not 
being directly authorized thereto, could 
not acquire any authority beyond his 
commission by the consent of parties. 
Gordon v. Hobart, 243. 

6. Where A. mortgaged certain pro- 









































perty to B, to secure a loan of $3000, 
no rate of interest being therein fixed, 
upon the agreement, that A. should 
take from B. a lease thereof at the 
yearly rent of $270, which rent was 
paid until the mortgagee took posses- 
sion ; It was held, that the lease was a 
mode of securing usurious interest, and 
was, therefore, not valid ; but that legal 
interest should be allowed in equity, 
upon the $3000, for the whole period. 
Ib. 

7. There having been various busi- 
ness transactions betweeen A. and B., 
and various notes received from A. by 
B., no specific application of which by 
the mortgagor was shown ; Jt was held, 
under the circumstances, that the notes 
were not to be applied to the payment of 
the $3000. Jb. 

8. In suits inequity, the proofs must, 
to be admissible, be to some allegations 
or facts charged in the bill or answer ; 
and thus put in issue by the parties. 
Langdon v. Goddard, 267. 

9. Therefore, where the bill set up a 
title under a will, and yet, it relied upon 
a title under certain codicils thereto, 
which were not alluded to in the bill ; 
It was held, at the hearing, that the bill 
was fatally defective. 1b. 

10. Where a codicil is asserted to 
have been obtained by fraud, and after- 
wards to have been revoked, if the 
plaintiff mean to reply upon the codicil 
and its revocation, as a proof of fraud, 
in the defendant, and also to rely upon 
its being either destroyed by the de- 
fendant, or to be in his possession and 
suppressed, it is indispensable, that the 
bill should allege the execution of the 
codicil and its revocation, and the fraud 
of the defendant in obtaining it, and 
also that he has destroyed it, or has it 
in his possession, and require a discovery 
of the facts, and of the contents of the 
codicil, otherwise these points cannot be 
used as evidence in the cause. Jd. 

11. An answer, responsive to the 
allegations and charges in the bill, will 
prevail in favor of the defendant, as evi- 
dence, unless it be overcome by the tes- 
timony of two witnesses, or of one 
witness and corroborative circumstances. 
Ib. 

12. Where a bill alleged, that certain 
sugars were fraudulently invoiced at a 
sum less than ** their actual cost and 
fair market value,” which question was 
directly put in issue by the pleadings, 
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and the judge charged the jury, ‘‘ that 
if the goods were found to be invoiced 
below their fair market value, with in- 
tent to defraud, &c., they should find a 
verdict for the government,’’ to which 
instruction exception was taken by the 
plaintiff ; J¢ was held, that the instruc- 
tion was proper. Alfonso v. U. S., 422. 

13. Held, also, that the agent of the 
claimants, having assumed, in his oath 
to the invoice or entry of the shipment, 
the position of a purchaser, he could not 
avail himself of the defence that he was 
not a purchaser, but a producer or ma- 
nufacturer. Ib. 

14. Where a demurrer might be put 
into a bill in equity, but, instead 
thereof, an answer is made, and the bill 
is dismissed on its merits, because the 
plaintiff does not show a sufficient title, 
the defendants are not entitled to costs. 
Brooks v. Byam, 580. 

15. Costs in equity are in the sound 
discretion of the court ; but in the or- 
dinary course of practice, when a bill is 
dismissed, costs are not awarded to the 
plaintiff. 16. 

16. Under the circumstances of this 
case, It was held, that each party must 
bear his own costs, but that the expense 
of printing the record must be divided 
between them. Jd. 

17. The equity jurisdiction ané equity 
jurisprudence administered in the courts 
of the United States are coincident and 
coextensive with that exercised in Eng- 
land, and are not regulated by the mu- 
nicipal jurisprudence of the particular 
state, where the court sits. Fletcher 
v. Morey, 553. 

18. Certain persons associated them- 
selves together, under the name of the 
** Wilson Mill Privilege,’’ and appointed 
A. and B. as their agents and attorneys, 
who took charge of their property, and 
erected buildings, and made improve- 
ments, and advanced money; after- 
wards, they obtained a charter and in- 
corporation as “ The Great Works 
Milling and Manufacturing Company,” 
and voted to settle all the accounts of 
the agents, and ratified their proceed- 
ings, and continued A. as their agent ; 
but no settlement of the agents ac- 
counts was ever made, and the present 
bill being brought by their assignee, Jt 
was held, that it was a proper case for 
the interposition of a court of equity. 
Mitchell vy. Great Works Milling and 
Manuf. Co., 648. 


19. In matters of account courts of 
equity possess aconcurrent jurisdiction 
with courts of law, in most, if not in all 
eases, and where the case is one, 
wherein a court of law could not afford 
an adequate redress, it is proper for the 
interposition of a court of equity. Jb, 


EVIDENCE. 

Where, in a writ of error, exception 
was taken to the admission by the judge 
of the testimony of merchants and ap- 
praisers in Boston, in respect to the 
market value of sugars in Cuba ; Jt 
was held, that the market value being a 
question of opinion, as well as of fact, 
such testimony was admissible, as being 
in the nature of evidence by experts, 
and of the same degree as the evidence 
of merchants in Cuba. Alfonso v. U.S., 
421. 

2. Exception being also taken to the 
admission of certain evidence, as to 
prior fraudulent shipments to other par- 
ties, made by B., the shipper of the 
sugar for the claimants, the judge re- 
fused to affirm, that the evidence was 
——— admitted. J, 

3. Exception being also taken to the 
admission of other invoices of ship- 
ments in July and August, (this ship- 
ment being made in May,) to show the 
market value of sugar ; Jt was held, that 
they were properly admitted. Jb. 


EXECUTION. 

In asuit brought by A. an attachment 
was made of lands lying in Penobscot 
county ; but before execution issued, 
the portion of this county, contain- 
ing the said lands, was set off, as Aroos- 
took county., The execution was di- 
rected to the sheriff of Penobscot county 
and was levied by his deputy, who was 
also a deputy of the sheriff of Aroostook 
county. In a suit, brought by B., an 
attachment on the same lands was made 
subsequent to the attachment by A. but 
execution was levied under the second 
suit and attachment before the county 
was set off. The present is a writ of 
entry brought by the demandant, who 
claims through A. against the tenant, 
who claims through B. Jt was held, 
that the levy of B. was not to be post- 
poned to that of A. ; that the deputy of 
the sheriff of Penobscot county had no 
authority to levy the execution of A. on 
lands without his county ; and that, 
although the levy was made by a deputy 
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of Aroostook county, yet, since it was 
not directed to the proper officer, and 
not made by the deputy in behalf of 
such officer, it was utterly void. Kent 
v. Roberts, 591. 


FELONY. 

At common law, the civil rights of a 
party, injured by a felonious act, are 
only suspended until the rights of the 
government to punish it criminally have 
been subsided. But a verdict and judg- 
ment thereupon are conclusive, as to 
the fact, in a suit upon any collateral 
matter connected therewith. Ocean 
Ins. Co. v. Fields, 59. 

2. If the felony be not cognizable 
under the criminal law of the country, 
where civil redress is sought, the civil 
rights of the party seeking redress are 
not therefore suspended. Jb. 


FREIGHT. 
Where freight was made payable 
** on delivery f the cargo at the port 
of Velasco,” — It was held, that until 
such a delivery, no freight could accrue ; 
and that the master should have landed 
the cargo, and secured his lien for 
freight by placing it in the hands of his 
agent for the benefit of the owners, but 
subject to the freight. Arthur v. 
Schooner Cassius, 81. 


INSURANCE. 
If the master of a vessel set sail ona 
voyage, with a crew in such a state of 
intoxication, as disables them at the 
time for the proper performance of the 
ship’s duty, and any disaster arise 
therefrom ; It seems, that any loss 
from that disaster would not be recover- 
able from the underwriters, under the 
common form of policies of insurance. 
U. S. v. Hunt, 120. 
2. Over-valuation and misrepresenta- 
tion of the value of the subject-matter 
of insurance, although they afford no 
conclusive proof of fraud, afford a very 
strong presumption thereof. Ocean 
Ins. Co. v. Field, 59. 


LIEN. 
Where a lien, or equitable claim, 
constituting a charge in rem, is a matter 
of agreement, it will be enforced in 
equity, not only upon real estate, but 
also upon personal estate, or money in 
the hands of athird person ; and against 
the party himself, or his personal repre- 
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sentatives, or persons claiming under 
him, or assignees in bankruptcy. Fletcher 
v. Morey, 553. 

2. An equitable lien is valid by the 
laws of Massachusetts, although no 
remedy for its enforcement is provided 
by the state jurisprudence. J). 

3. By the common law, liens exist 
only in cases, where the party, entitled 
thereto, has either actual or constructive 
possession of the goods; but in the 
maritime law, and in equity, they exist 
independently of possession. Ex parte 
Foster, 132. 

4. A lien in equity is not a property 
in the thing ; nor does it constitute a 
right of action for the thing ; but is a 
charge upon the thing. Jd. 

5. The barque Chusan, belonging to 
Massachusetts, being libelled for mate- 
rials supplied for repairs done to it in 
the port of New York ; Jt was held, 
that a lien therefor attached to the 
barque, as being a foreign vessel ; but 
that the nature, extent, and character of 
such a lien is to be determined by the 
general maritime law, and not by the 
local law of any particular state ; and, 
therefore, that it was not destroyed by 
the departure of the barque from New 
York, according to the statute of New 
York of 1829, vol. 2, p. 493. The 
Barque Chusan, 456. 

6. By the general maritime law, ma- 
terial men have a threefold remedy for 
supplies and materials furnished to a 
foreign ship ; Ist, against the vessel ; 
2dly, against the owners ; 3dly, against 
the master ; and neither remedy is 
displaced, except upon proof that an 
exclusive credit was given to one of the 
parties, or to the vessel. Jd. 

7. The lien of material men upon the 
vessel must be enforced within a reason- 
able time after the debt is due, or it will 
not avail against a dona fide purchaser, 
without notice. Jb. 

8. The Statute of New York (Re- 
vised Stat. 1829, pt. 3, ch. 8, tit. 8, s. 
1, vol. 2, p. 493,) giving a lien to mate- 
rial men for repairs and supplies, &c. is 
to be considered as remedial in its na- 
ture, and not as restrictive ; and is per- 
fectly constitutional, as applied to cases 
of domestic vessels, but not as applied 
to foreign vessels. Ib, 


MORTGAGE. 
Where, in a bill in equity, to redeem 
a mortgage given to secure the mort- 
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gagee against an incumbrance upon 
another estate purchased by him, the 
plaintiff claimed as owner of the equity 
of redemption, against the defendant, 
who was assiynee of the mortgage, and 
the bill did not set forth, that the coa- 
dition of the mortgage had been fully 
performed and the incumbrance extin- 
guished ; Jt was held, on demurrer, that 
although, in law, the mortgagor could 
not recover the Jand mortgaged from the 
mortgagee, and those in possession under 
him, without an actual extinguishment 
of the incumbrance, yet that, in equity, 
he was entitled to maintain a bill to re- 
deem upon an offer to redeem, and 
proving himself able and ready to dis- 
charge the incumbrance and procure 
releases thereof, and of claims on ac 
count thereof. Upham v. Brooks, 623 

2. Where A. was the legal owner of 
land, which he held in trust for B. as 
security for advances made by him on 
account of the purchase by B., Jt was 
held, that A. was a necessary party toa 
bill brought by B. in respect of a claim 
arising upon such lands ; and, as the 
bill did not make him a party, Jt was 
held, on demurrer, not to be maintain- 
able. Jb. 

3. Liens and mortgages of personal 
property are perfectly good, as between 
the parties, and against creditors, al- 
though the possession remain with the 
owners or mortgagor, if there be no 
fraudulent intent. The same rule applies 
to sales of personal property. Fletcher 
v. Morey, 553. 


OFFICER. 
Every public officer is required to 
perform all duties, which are strictly 
official, although they may be required 
by laws passed after he comes into 
office, and may be cumulative upon his 
original duties, and although his com- 
gas therefor be wholly inadequate. 
n such a case, he must look to the 
bounty of congress for an additional 
reward. Andrews v. U. S., 202. 

2. Where an officer is sued for any 
official misfeasance, the plaintiff can re- 
cover only his actual loss, arising there- 
from. Pierce v. Strickland, 292. 


PATENT. 

Patents for inventions are not granted 
as monopolies or restrictions upon the 
rights of the community, but ‘‘ to pro- 
mote science and the useful arts,” and 


are to be liberally construed. Blanchard 
v. Sprague. 164. 

2. The power of congress to grant to 
inventors is general ; and it is in their 
discretion to say, when, and for what 
length of time, and under what circum- 
stances, the patent for an invention shall 
be granted. Jb. 

3. Congress has power to pass an 
act, which operates retrospectively to 
give a patent for an invention already in 
public use ; but no act will be construed 
to operate retrospectively, unless such a 
construction is unavoidable. Jb. 

4. In the present case, Jt was held, 
that the patent was for a machine, and 
not for a principle or function ; and, 
therefore, was valid. Jb. 

5. The application of an old process 
to produce a new result, is not a patent- 
able invention; there must be, also, 
some new process or mode. But the 
production of an old result by a new pro- 
cess is patentable. Howe v. Abbott, 190. 

6. Where a patent was taken out for 
a combination and an entire process ; It 
was held, that the use of a part of the 
process and combination was not an in- 
fringement thereof. Jb. 

7. A machine is only patentable, 
when it is substantially new ; but the 
application of an old machine to a new 

rocess is not patentable. Bean v. 
Smallwood, 408. 

8. In the present case the invention 
was not held not to be patentable, be- 
cause it was merely the application of an 
old apparatus to a new purpose. J+, 

9. Where the plaintiff, in the specifica- 
tion of his patent, claimed as his inven- 
tion “an improvement in the construc- 
tion of the axles or bearings of railway, 
or other wheeled carriages,’’ and it ap- 
peared, that the improvement, though it 
had never before been applied to railway 
carriages, was well known as applied to 
other carriages; It was held, that the 
patent was not good. Winans v. Prov. 
R. R. Co., 412. 

10. A license need not be recorded in 
the Patent Office, unless there be some 
positive provision of the Patent Act, 
which renders it an indispensable prere- 
quisite to its validity. Brooks v. Byam, 
525. 

11. Patents are to be interpreted bya 
consideration of the whole instrument, 
and it is to be thereby determined what 
thing is intended to be patented. Car- 
ver v. Braintree Manufac. Co., 432. — 
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12. The patent act of 1836, ch. 
357, sect. 13, and the act of 1837, ch. 
45, sect. 8, authorizing the reissue of a 
patent, because of a defective or redun- 
dant specification or description, without 
fraud, or for the purpose of adding 
thereto an improvement, do not require 
the patentee to claim, in his renewed 

atent, all things, which were claimed in 

is original patent, but gives him the 
privilege of retaining whatever he deems 
proper. Ib. 

13. Where the plaintiff, in a patent 
for ‘‘a new and useful improvement in 
the ribs of the cotton gin,’’ claimed, as a 
part of his invention, the increasing the 
space between the upper and lower sur- 
face of the rib, either ‘‘ by making the 
ribs thicker at that part, or by a fork, or 
by any other variation of the particular 
form ;’’ Jt was held, that the claim was 
sufficiently accurate as a matter of law, 
and that it was not necessary, that he 
should describe all possible modes by 
which the rib might be varied, but only 
the most important, and that mere for- 
mal variations therefrom would be viola- 
tions of the patent. Jd. 

14. Objections, that a patented inven- 
tion is old ; or that the specification ina 
patent does notclearly describe the mode 
of making the machine; or that the 
original and the renewed patent are not 
for the same invention : or that either 
were obtained with a fraudulent intent ; 
all involve matters of fact, and are for 
o jury, upon the evidence, to decide. 

b 


15. Where the original patent was 
for ‘‘a new and useful improvement in the 
ribs of saw gins for ginning cotton,” and 
the renewed patent was for ‘* a new and 
useful invention in the manner of form- 
ing the ribs of saw gins for ginning 
cotton,”’’ and in the renewed patent was 
claimed, in addition to the thickness of 
the rib, the sloping up of it so as to leave 
no shoulder; Jt was held,that the claim in 
the renewed patent, was not for two 
distinct improvements, but for addi- 
tional parts of the same improvement, 
and that the same thing was patented in 
both patents. Jb. 

16. A patentee of friction matches, by 
a deed under seal, undertook as follows : 
** to grant, bargain, sell, convey, assign, 
and transfer to B., his executors, ad- 
ministrators, and assigns, the right 
and privilege, hereinafter mentioned, of 
making, using, and selling the friction 
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matches,’’ patented, and to have and to 
hold ‘‘ the right and privilege of manu- 
facturing the said matches, and to em- 
ploy in and about the same six persons, 
and no more, and to vend the said 
matches in any part of the United 
Sates.”’ Jt was held, that this was a 
license or authority from the patentee, 
and need not be recorded in the patent 
office, under the patent act of 1836, ch. 
357, s. 11. Brooks v. Byam, 525. 

17. The recording within three months, 
according to the statute, is merely di- 
rectory : and any subsequent recording 
of an assignment will be sufficient to 
pass the title to the assignee, except as 
to intermediate bona fide purchasers, 
without notice. Jd. 

18. The patent act of 1826, ch. 357, 
s. 11, provides forthe recording of three 
kinds of assignments, and of no others ; 
first, an assignment of the whole patent ; 
secondly, an assignment of any undi- 
vided part thereof; and, thirdly, a grant 
or conveyance of the exclusive right 
under the patent within any specified 
part of the Dnited States. Jb. 

.19. Jt was held, that the right granted 
by the above deed was a license or au- 
thority, coupled with an interest in the 
execution, to the grantee and siz per- 
sons to be employed by him in making 
matches ; that the right was an entirety, 
incapable of being apportioned or divided 
among different persons; that, there- 
fore, an assignment by B. ofa right to 
make as many matches as one person 
could roll up, was void. 6. 

20. Quere, if the license is not such 
a personal privilege, that the entirety 
cannot be assigned, notwithstanding it 
was given to B. and his assigns. Ib. 

21. Where the plaintiff, in his speci- 
fication of his patent, described his in- 
vention to be‘t‘a new and useful im- 
provement ;’’ whereas, in fact, it con- 
sisted of a combination of several 
improvements, distinctly set forth in the 
specification ; It was held, that the 
patent was good, not only for the com- 
bination, but for each distinct improve- 
ment, so far as it was his invention, and 
that the descriptive words were to 
be construed in connection with the 
specification. Pitts v. Whitman, 609. 

22. Where the plaintiff claimed, as 
his invention ‘‘the construction and 
use of an endless apron, divided into 
troughs and cells, in a machine for 
cleaning grain, operating substantially 
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in the way described,” Jt was held, that 
the claim was for a combination of the 
endless apron with the machine for 
cleaning grain, and that, if the combi- 
nation were new, it was patentable, 
although a part of the apparatus were 
old. Jb. 

23. The act of 1836, chi 357, s. 11, 
relating to the recording of assignments 
of patents, is merely directory, for the 
protection of bona fide purchasers with- 
out notice, and does not require the 
recording of an assignment within 
three months, as a prerequisite to its 
validity. /6. 

24. It is immaterial whether an as- 
signment of a patent, offered in evidence, 
was recorded before or after the suit was 
brought. Jd. 

25. A motion having been made in 
arrest of judgment of this case, on the 
ground, that no description of the pa- 
tent was set forth in the declaration, Jt 
was held, that the profert of the letters 
patent made them, when produced, a 
part of the declaration, and gave the 
invention all the requisite certainty. Jd. 


PAYMENT. 

In this case, one of the owners gave 
a note to the libellants, as payment for 
their claim, and, subsequently, on set- 
tling with the other owner, who was 
master of the Chusan, he charged his 
portion thereof to the master ; and, Jt 
was held, that the master was not 
thereby relieved from liability to the 
libellants, it being a matter between the 
owners solely. The Bargue Chusan, 
457. 

2. Where the libellants, being ship- 
chandlers, furnished materials to the 
barque Chusan, while in New York, and 
took therefor the promissory note of one 
of the owners, and gave a receipt, Jt was 
held, that the matter was governed by 
the lex loci, by which a note taken for a 
debt is only conditional payment, until it 
is duly paid. Jd. 


PROMISSORY NOTE. 

Where a note became due on Satur- 
day, and was duly presented and disho- 
nored, and the indorser lived in another 
state ; It was held, that notice of the 
dishonor should, in order to bind the 
indorser, be put into the mail of the 
succeeding Monday, early enough to go 
by the mail of that day to the place of 
residence of the indorser, it appearing 
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that the mail on that day did not close 
until half-past three o'clock, p. m. ; 
otherwise the indorser would be dis- 
charged. Seventh Ward Bank v. Han- 
rick, 416. 

2. If, after a note is dishonored, and 
notice is given to the payee, who is the 
first indorser, an arrangement be made 
with the holder, by the maker of the 
note, and the subsequent indorsers 
thereon, without the consent of the payee, 
to prolong the credit, and to discount, by 
way of renewal, certain bills, drawn by 
the maker and one of the indorsers, and 
duly accepted, for the amount of the 
note, and in the meantime, and until the 
maturity of the bill, the note is to be 
deemed extinguished as to the maker, 
and the indorsers, who have given the 
bills, the original payee of the note is 
discharged thereby. Jd. 


PUNISHMENT OF SEAMEN. 

The authority of the officers in a 
merchant-ship, to compel obedience and 
inflict punishment, is of a summary cha- 
racter, but is not of a military character. 
U.S. v. Hunt, 120. 

2. The right of the mate or other 
officers of a ship to inflict punishment 
on the seamen, when the master is on 
board and at hand,can be justified only by 
the immediate exigencies of the sea ser- 
vice, or asa necessary means to suppress 
mutinous, illegal, or flagrant misbehavior 
on the part of the seamen, or to compel 
obedience on the part of the seamen to 
orders, or other duties, which require 
prompt and instant action and interfer- 
ence on the part of the officers, and ad- 
mit of no delay. In general, it is the 
duty of the officers to consult the master 
as to the infliction of punishment. Jo. 


RELEASE. 

But in the case of a release, produced 
by a party to a suit, to establish his own 
title he must prove its due execution by 
the subscribing witness. Citizens Bank 
v. Nantucket Steamboat Co. 

2. A release of al] actions and causes 
of actions, or of a particular cause of 
action, which has happened before the 
time of the release, will discharge the 
witness from all liability, dependent upon 
the event of the suit, in which he is 
called to testify, touching his conduct in 
the matters on which the suit is founded. 
Ib. 
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Notices of New Books. 


An ADDRESS, DELIVERED AT THE OpEN- 
ING OF THE NEW Court Hovse IN 
Worcester, Sept. 30, 1845, sy THE 
Hon. Lemvet Saaw, Cuter Justice 
or THE Supreme Jupiciat Court or 
Massacuusetts. Worcester. Print- 
ed by Henry J. Howland, 1845. pp. 
14, 


Tue ancient shire-town of Worcester 
is now graced by a new edifice, sacred 
to the administration of justice.’ It was 
fit that the first opening of its portals, 
and the first gathering of the bar, the 
suiters and the general public, under the 
auspices of the judges, within its pre- 
cincts, should not be allowed to pass in 
barren silence. The chief justice hap- 
_ pily seized the occasion to impress upon 
the minds of a large audience the bless- 
ings of a free government, and of a wise 
and just administration of the laws. He 
referred also, with great propriety, to 
the strength which these great interests 
will receive by the association with what 
to some minds may seem unimportant 
accessories, but which are most justly 
regarded by him as efficient auxiliaries ; 
we mean those external circumstances, 
which, of themselves, are very little, but 
which help to enhance and commend 
the substantial interests with which they 
are allied. 

Architecture is, in many respects, a 
barbaric art, which has existed in low 
stages of civilization, Cortez found il- 
lustrations of it, in Mexico, of an impos- 
ing character, and the early history of 
the Asiatic nations reveals prodigies of 
magnificence and splendor in various 
structures ; while from the dark ages 
comes what Victor Hugo has called the 
** petrified music ’’ of the Gothic. But 





1“ A court is defined to be a place where 
justice is judicially administered.” In these 
words, copied from Coke’s Littleton 58, 
Blackstone defines a court, (3 Com. 23.) 
We do not know that it has ever been re- 
marked that this definition belongs rather to 
a court-house than to a court. Omnis defini- 
tio periculosa est. 


who would exchange the trial by jury in 
the shelter of a log- hut or humble roof of 
boards, amidst the forests of Wisconsin, 
for the pyramids of the Nile, the columns 
of Persepolis, or the spire of Stras- 
burg? To rear the massive monumental 
pile, or the outstretching spacious arcade, 
is proper when justice and liberty have 
been secured ; but without these they 
are vain. It were better that the stone 
slumbered in the quarry. But it becomes 
a people, rejoicing in these blessings, to 
sutround them with all that art can do 
to arouse and confirm the affections of 
the community. It was well, therefore, 
that the chief justice dwelt on the ad- 
vantage which justice itself will receive 
from the aid of architecture. It is proper 
that the court house, the home of the laws, 
should share the improvements which 
are now extending throughout the homes 
of the people, the domestic architecture 
of the country. 

** As the house which we have re- 
cently left,’’ the chief justice well says, 
‘* was a great improvement, both in 
utility and beauty, upon the humble 
structure which it superseded, so is the 
building which we now enter, both in 
beauty and magnificence of architecture, 
and the ample accommodations which it 
affords, greatly in advance of the latter. 
But, superior as it is in elegance, signifi- 
cantly as it marks the progress of the 
community in taste and refinement, may 
it be regarded as an incitement to new 
efforts ; may it serve, not as a goal 
reached, but as a starting point to a new 
career of improvement in all the refine- 
ments of social life.’’ In these words 
is a picture of the progress of man ; and 
we delight to think that the new struc- 
ture, whose heavy granite columns pro- 
mise to outwatch the flickering lives of 
innumerable generations of men, will, in 
the lapse of time, yield to yet another, 
which shall be in harmony with the ex- 
panded wants and refinements of a future 
age. All that we can do is imperfect 
compared with what shall be done by 
our children and children’s children. 
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And is not this as true in morals, and in 
the labors of the intellect, as in archi- 
tecture ? 

Wecongratulate the people of Worces- 
ter that their new court house has been 
consecrated by sentiments of such truth 
and fitness as these of the chief justice. 


Reports or CrimtnaL Cases, TRIED IN 
THE MunicipaL Court or THe City 
or Boston, perore Peter Oxen- 
BRipcGe THacner, JupDGE OF THAT 
Court, From 1823 tro 1843. Edited 
by Horatio Woopmay, of the Suf- 
folk Bar. Boston: Little & Brown, 
1845. 


In 1812, the jurisdiction of the mu- 
nicipal court of Boston was extended 
concurrently with that of the supreme 
judicial court, to all criminal eases in 
the county of Suffolk, not capital. The 
situation of judge of this important tri- 
bunal was held by Peter O. Thacher, 
for twenty years, from 1823 to 1843, 
when he was arrested in the midst of 
his Jabors by the hand of death. In 
this period many important and inter- 
esting cases came before him, and were 
argued by men of the highest eminence 
in the profession. Judge Thacher was 
a man of great industry, well read in 
the Jaw, and an upright, firm and con- 
scientious magistrate. He investigated 
every case that came before him with 
the greatest care, and decided it without 
fear or favor, according to the dictates 
of his own judgment. It is obvious that 
he must have given many important de- 
cisions ; and we regard the volume be- 
fore us, which contains a selection of 
cases extending over his whole judicial 
career, as useful to the bar, and interest- 
ing to the public in general, inasmuch 
as it contains many points of domestic 
history that would have been preserved 
in no other manner. 

It is fortunate for Judge Thacher’s 
reputation that his manuscripts fell into 
the hands of an “ editor,” who has done 
his work so well. Those only who 
have personal experience of the labors 
and difficulties to be encountered by one 
who undertakes to arrange and publish 
the writings of a dead man can fairly 
appreciate them; especially in a case 
like this, where there was necessarily 
much incompleteness in the manuscripts 
and where the necessity of verification 
was constant. We award to Mr. Wood- 





man the highest praise for the ability, 
correctness and good taste with which 
he has performed his labors, and trust 
that the volume before us is not the last 
law book that is to bear his name upon 
its title-page. 


Practica, CoNVEYANCER ; BEING A Se- 
LECTION OF ForMs OF GENERAL UTILI- 
TY, with Notes INTERSPERSED. By 
Bensamin L, Oxtver, Counsellor at 
Law. Fourth edition, corrected and 
enlarged by Peter Oliver, Counsellor 
at Law. allowell: Glazier, Mas- 
ters & Smith. 1845. 


This work is what its title imports, a 
corrected and enlarged, and, we may 
add, a very greatly improved edition of 
the work of the late Mr. Oliver. We 
have observed the correction of some 
errors, and the notice of some of the 
redundancies of the former editions ; 
though with a reverential feeling, which 
we appreciate and respect, even for the 
mistakes of his kinsman and predeces- 
sor, Mr. Oliver has forborne to muti- 
late his work, but has merely indicated 
those passages that, in his view, may 
be safely omitted. 

The changes which the statutes have 
made in practical conveyancing since 
the publication of the last edition, are 
carefully met and provided for in the 
present. Forms are introduced for spe- 
cial partnership under the revised sta- 
tutes. The changes in the law as to 
mortgages of personal property are ex- 
plained, and the alteration in the tenure 
of lands under long leases is duly no- 
ticed. We hope, in his next edition, 
Mr. Oliver will omit the form of an 
agreement for a horse-race. Such a 
contract is gambling, and by our sta- 
tutes, as well as by the common law, as 
explained in Amory v. Gilman, (2 Mass. 
1,) is illegal and void. Perhaps it was 
admitted on the almanac principle, that 
the work, though intended for our me- 
ridian, would suit any other part of the 
United States. 

On the whole, we consider this work 
a useful addition to the resources of the 
profession, especially of those members 
of it whose youth has not yet enabled 
them to substitute experience for author- 
ity. We trust that Mr. Oliver's labors 
will meet with their due reward of repu- 
tation and emolument, 








Fntelligence and {Mliscellany. 


Case or Satome Mutter. 


We find the following article in the 
New Orleans Bee, where it appears as 
acommunication. In admitting it the 
editor states: ‘‘Itis from the pen ofa 
respectable and responsible gentleman. 
We give it incompliance with his wish- 
es, without undertaking to indorse ma- 
ny of his opinions and conclusions.” 
We also insert the article without re- 
mark —valeat quantum. We take occa- 
sion to say, however, that the article in 
the Law Reporter, which is so courte- 
ously alluded to, was written by an 
honorable and high-minded gentleman, 
who had the best means of information 
in the premises, and who we believe to 
be incapable of knowingly writing any 
thing “insidious, garbled and decep- 
tive.” 


‘** The wonderful details of the case of 
Salome Miller, as stated in the testimo- 
ny of several of the witnesses in the suit 
for freedom which she instituted against 
her former owner, and which resulted 
in her favor, are familiar to our commu- 
nity. As might have been expected, 
the case has been much commented on 
by the press—particularly that of the 
northern cities. Special pains too ap- 
pear to have been taken by the lawyers 
engaged in the case, to give its details 
all possible publicity. Shortly after the 
termination of the suit in our supreme 
court, a pamphlet was published con- 
taining what purported to be a true his- 
tory of the case. ‘To any one at all ac- 
quainted with the testimony on the rec- 
ord, this statement was known to be un- 
fair and one-sided. In the September 
number of the *‘ Boston Law Journal,” 
appeared also another article on the 
case, which bears upon its face sufficient 


evidence of being the production, direct- 
ly or indirectly, of one of the counsel 
of the plaintiff. This article can be on- 
ly properly qualified by the terms insid- 
ious, garbled and deceptive. Facts are 
stated as having been proved, which 
were not proved; and others which were 
proved, and were against the preten- 
sions of the soz disant Sally Miller, are 
studiously concealed. As might have 
been expected, the matter has been nuts 
to the abolitionists, and those opposed 
to the institution of slavery. 

** It will perhaps astonish the public, 
when it is told that after all the noise 
made about her; after all the positive 
testimony of some of her witnesses, who 
pretend to have recognized immediately 
upon seeing her, after a lapse of twenty 
six years, not only by her exact resem- 
blance to her German mother. but also 
by the presence of certain congenital 
marks upon her person, which had been 
known to them since her earliest infan- 
cy; that the woman who has been de- 
clared free by our supreme court, is 
nevertheless, without doubt, a mulatto, 
the child of a slave mother, and was, 
while held in slavery by Mr. Miller, 
justly and lawfully his property ; and 
that the case made out for her by her 
witnesses is a pure fiction! 

* Since the termination of the suit be- 
fore the supreme court, Mr. Miller has 
received information from most respect- 
able sources, leading him to believe that 
the person really entitled to the name 
of Salome Miiller, was now alive, and 
residing in the state of Louisiana. Act- 
ing under the information thus derived, 
he succeeded in finding one — the elder 
of the two girls, the daughter of Daniel 
Miller, who came to this country in the 
year 1818, whose time as a redemptioner 








was purchased by a Mr. Thomas Gray- 
son, then residing at Prairie Beuf. 
Daniel Miller died suddenly upon the 
boat while going there. It can be es- 
tablished also, by numbers of credible 
and respectable persons, that the two 
daughters whom he left bore the names 
of Salome and Dorothea; that they 
called each other by those names in 
their native language, and that in all 
respects they answer, to the true de- 
scription of those girls, as given by re- 
spectable persons who knew their pa- 
rents, and who came to this country 
about the same time. 

‘* These girls were visited more than 
twelve years since at their homes on the 
Wachita river, by acousin, named Dan- 
iel Kirchner, a nephew of their mother, 
who remained with them some days. 
Neither of them ever had any such 
marks as those described to have been 
upon the person of the child Salome 
Miller, by the witnesses in the suit; 
and the elder, who alone survives, and 
who was told by Kirchner, that she 
bore a striking resemblance to her 
mother, is not in the least like the wo- 
man who claimed her name in our 
courts. Proof the most conclusive can 
be produced, showing that this survivor 
is the only person legally entitled to the 
name of Salome Muller, and establish- 
ing her identity ; as numbers of persons 
are known who are acquainted with the 
history of the children since they were 
carried to Prairie Beuf, to the present 
day ; and who state such facts as place 
their identity beyond doubt. Nor is 
this all the evidence against the claim 
of the plaintiff in the late suit. Inqui- 
ries have been instituted in Alabama, 
whence the slave owned by Mr. Miller 
was brought about the year 1822, by 
one Anthony Williams, and by him sold 
to Miller. The result of these inquiries 
has been the discovery of a woman, the 
daughter of a former owner of the 
ap whose name was Wilson. 

his person states, that the girl Bridg- 
et, (Sally Miller,) sold to Mr. Miller, 
was the daughter of a slave woman be- 
longing to her father; that she was 
brought to Alabama about the year 
1810, from Georgia, being at that pe- 
riod about a year old; that she was 
given by Wilson to one of his daugh- 
ters, who had married, and that some 
time afterwards she was seized under 
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an execution against the daughter's 
husband, and sold by the Sheriff to one 
Jonathan Thomas, who placed her in 
the hands of Anthony Williams, his 
son-in-law, to be sold by him : this sale 
in Alabama took place more than twen- 
ty years since, and respectable witness- 
es can be produced to prove it. Stran- 
ger still, the daughter of Wilson, now 
living at Mobile, and who is near fifty 
years of age, states that she frequently 
nursed the child Bridget, and often no- 
ticed the marks upon her body. 

** The suit which has been brought in 
the circuit court of the United States 
for $75,000 damages, will afford an 
occasion to establish the facts above 
stated, in a manner to defy refutation, 
and an end will be thus put to the 
claims of the girl Bridget, to the name 
of Salome Miller; claims which have 
been supported by an organized system 
of fraud and collusion — claims properly 
and reasonably rejected by Judge Bu- 
chanan, of the district court, and sustain- 
ed by the supreme court, in an opinion 
which, touching lightly upon the testi- 
mony of many highly respectable wit- 
nesses, gives credence only to that of a 
few Dutch people, the pretended friends 
of the true Salome Muller. Their tes- 
timony, as taken down in the record, 
shews discrepancies which should have 
attracted the attention of the most su- 
perficial judge : yet, the opinion, adopt- 
ing this testimony, enunciates boldly 
and unqualifiedly principles of law and 
practice in suits for freedom, which, in 
the opinion of some of our soundest 
lawyers, are destined to affect very in- 
juriously the interests of many of our 
slaveholders, and to subject them to 
much annoyance.”’ 


Deatn or Justice Story. — The 
death of this eminent jurist has caused 
a deep sensation throughout the whole 
country, and has been suitably noticed 
in the various courts. It would afford 
us pleasure to publish accounts of all 
the proceedings that have been sent to 
us, but our limits forbid. We make 
room, however, for the resolutions adopt- 
ed by the Portland bar, which were 
drawn up by Charles S. Daveis, Esq.,who 
was for many years an intimate friend 
of the deceased. The elegant and feel- 
ing reply of Judge Ware, we reluct- 
antly omit for the present : — 
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At a meeting of the bar of the circuit court, 
Hon. Stephen Longfellow, the president of 
the bar, in the chair —the following resolu- 
tions, which had been drawn under previous 
appointment by Charles S. Daveis, Esq., 
were presented and adopted. 

Resolved: —‘Vhat the members of the bar 
of the circuit court of the United States, in 
Maine, do not meet for the first time since 
the lamented decease of the Hon. Joseru 
Srory, late presiding judge. without dee 
emotions of sorrow and sympathy. That al- 
though they were not sure that they should 
ever see him again upon the circuit, and ex- 

rience the continued benefit of his eminent 
judicial talents, and invaluable labors upon 
this bench, they hoped that the sphere which 
had been so long enlivened by his active pre- 
sence, would be still animated by his living 
spirit ; and from the vigor and vitality of his 
constitutional temperament, the vividness of 
his intellect and his undiminished interest in 
the cultivation of his favorite science, they 
had looked forward to an extended period, in 
which the public and the profession should 
enjoy the prolonged light of his powerful and 
comprehensive mind, and the general influ- 
ence of his instructions and example, among 
those emanations that should most gracefully 
adorn, in its grateful coming on, the mellow 
evening of his life. 

Resolved :— That while in common with the 
rest of their professional brethren, and the 
great community of the wise and good, 
throughout the country, they share the sense 
of this immeasurable and universal loss, so 
much deplored by the lovers of justice, virtue 
and order, everywhere in our land, they can- 
not but feel, in the most lively manner, the 
portion which falls to their own lot; nor cease 
to renew the gratification inspired, and the 
cheering and instructive impulses imparted 
by his spring and autumnal visits to this part 
of the circuit during the space of a quartes of 
acentury. And that the brief moment which 
has elapsed since his lamented decease, has 
not abated their earnest desire to offer and re- 
cord their imperfect expression of admiration 
for his departed worth, and cherished attach- 
ment to his memory. 

Resolved : — That in coming together from 
distant parts of this district, on the morning 
of the fall term, which forms the commence- 
ment of the eastern circuit, so suddenly ensu- 
ing upo» this striking termination of his un- 
expired judicial labors, while they do not feel 
that they can add anything of weight to the 
first spontaneous tributes that have already 
been so worthily paid by older bars,—and 
especially that which was pronounced with 
so much force and feeling, upon the immedi- 
ate announcement of the mournful event, by 
the assembly of the bar of the metropolis of 
New England, to his consummate character 
as a judge, an author, a teacher, a citizen and 
a friend, it may not be unbefitting, that the 
should embrace the occasion thus presented, 
and thus bringing home to them the abrupt 
and affecting close of their late relation, to de- 
clare their consciousness of the distinguished 
privilege they have en ge in its having sub- 
sisted so long, and with so much cordiality 


and satisfaction, and with so much advan- 
tage, as they persuade themselves, to the ad- 
vancement and dignity of the profession, and 
the illustration of the doctrines of the legal 
science, in the high administration of justice 
in all its ——— departinents, upon sea 
and land; and that they should indulge their 
own sincere feeling, in summing up, in such 
expression as may be in their power, the high 
sense they entertain of his singular excel- 
lence and endowments as a jurist, a magis- 
trate, and a man. 

As no one was more generous in his own 
awards to the merits of others, or poured 
more faithful tributes to those whom he has 
lamented, it is meet that his memory should 
not want the meed which it has so richly 
earned, and that full measure of acknowledg- 
ment and appreciation, of which, however 
amply accorded by contemporary testimony, 
the delicate propriety of professional relations 
may have restrained the utterance during his 
professional life. To him, no Jonger living, 
we only pay due honors. 

Resolved: — That while many of us re- 
member the lively satisfaction with which 
the extension of his circuit was hailed to this 
district, and recall the occasion of his cordial 
greeting upon the erection of our eastern sec- 
tion of the ancient commonwealth into an in- 
dependent state, and some still recollect the 
period of his original elevation to the bench, 
we may all rejoice that the day has more than 
fulfilled the auspicious dawn, and has created 
such a clear and steady light, so broad, il- 
luming and vivifying, wherever it has spread, 
and upon whatever subjects it has shone, that, 
although the living orb may be withdrawn, 
no night ean follow. 

Resolved : — That we regard his advance- 
ment to the highest seat of our American ju- 
dicature, in conjunction with his eminent as- 
sociates upon the supreme tribunal of the na- 
tion, and his able coadjutors upon the circuit, 
as marking an epoch from which we may date 
an era in the annals of our jurisprudence, of 
which our time shall happily not see the end 
—one, as we | properly feel, on the part 
of the American bar, of which his vast and 
various learning, the affluence of his juridical 
attainments, the universality and splendor of 
his accomplishments, the munificent gifts 
which he has laid upon the altar of the law, 
the attractive graces with which he has attir- 
ed its service, along with those erudite and 
abundant expositions of which he was the au- 
thor, to us its breathing oracles, have been 
among the most authentic, enriching, and im- 
portant elements. 

And when we call to mind his zeal in the 
cause of its science, his unwearied and ex- 
hausting labors in deepening and clearing the 
sources, conducting the streams, and enlarg- 
ing the limits of legal knowledge, the mature 
developments and disciplined energies which 
he has — to it, - his Je — and 
summon up that signal capacity of graspin 
the most ms hm onl conglieined, ant diffteu t 
subjects — that quickness of conception, al- 
most amounting to intuition, outstripping the 
process of logical deduction, and anticipating 
the results of profound and laborious reflec- 
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tion — that vigor of comprehension from 
which nothing escaped, that fervent and in- 
tense analysis, of which nothing could elude 
the keeuness, or resist the force — that emi- 
nent sagacity and judgment, to which his 
other faculties were subservient, and all other 
operations and resources only ministering — 
the copiousness and clearness of living elo- 
quence with which he has illustrated, explain- 
ed, and enforced the strictest and purest doc- 
trines of law and equity — the charm he has 
given to the study, and the captivations with 
which he has invested the pursuit — the ele- 
vation be has imparted to the practice — the 
scale of legal attainment, and standard of pro- 
fessional excellence which has done so much 
to raise and to improve — the exalted tone of 
morality which he has infused, and the enthu- 
siasm which he has inspired, especially in the 
breasts of younger votaries, and the unde- 
caying glow which he has lighted up in the 
bosom of those who have longest-cultivated 
the profession, at once kindled and fed by 
the treasures of legal lore which he has lav- 
ished upon it — and when we add again the 
kindred fields of philosophy and literature, 
which he has delighted to explore, and from 
which he has won so many appropriate 
wreaths — and, more than all, when we 
bring up to our thoughts that true, enlarged, 
and essential humanity, which was the life- 
spring of his nature, and gave such energy to 
his indignant denunciations of all the darker 
violations of its natural dictates, that genu- 
ine love of liberty which he cherished with 
religious devotion, and the intrepid firmness 
with which at the same time he upheld the 
most rigid sanctions of private law, and the 
most grave and sacred injunctions of public 
justice — we deem all these to have given a 
splendor to his name and time, and to have 
thrown a glory around them, which, while it 
has illuminated our own hemisphere, has cast 
its effulgence with no measured radiance, of 
mere reflected lustre, abroad —and have 
made him, by all confession among ourselves 
and the consenting suffrage of enlightened 
foreigners, one of the greatest masters of the 
legal science in the world, and the most illus- 
trious genius of the jurisprudence of the age. 

Resolved : — That while we thus partake, 
in no common share, the sensibility with 
which society, in all its circles, surveys its 
loss in him who sleeps beneath the tranquil 
shades of Mount Auburn, now consecrated 
anew by receiving his remains, and while we 
mourn with those who mourn it most, and 
forget noi the goodness of his heart, the gen- 
tleness and united ardor of his nature, the 
genuineness and instinctiveness of his sym- 
pathies, and pass not over what has been 
termed, with more than classic purity, the 
daily beauty of his life, and all those blended 
a in his character, which were among 

is most expressive lineaments, and while we 
may be allowed to call to mind especially the 
cordial charm which he threw over his con- 
stant intercourse with his professional breth- 
ren, like that which pervaded his whole fa- 
miliar converse: we may well rejoice, and 
with devout gratitude, above all, we do re- 
jJoice, that his great powers were bestowed 
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upon some of the best and weightiest inter- 
ests of the social state, the most grave and 
important objects to which the highest active 
moral and intellectual powers can be applied 
the most vital concerns to the well-being an 
condition of mankind, the ruling principles of 
justice, equity, order 

We rejoice, that it was eminently his for- 
tune to carry out so near to its natural close, 
a career rarely equalled in the judicial life of 
a single individual, rewarded by so many re- 
sults, and crowned with such celebrity. The 
sun knoweth his going down. And although 
painful and unexpected, we may not feel i to 
be otherwise than a final, harmonious felicity, 
in keeping with his signal Jot, that he should 
have breathed his last before he retired from 
the bench. Felix non vile tantum cluritate, 
sed eliam opportunitate mortis. 

We rejoice, that faculties which could have 
never been imparted in vain, aud seldom grant- 
ed with more prodigality, should have been 
thus exerted for some of the noblest earthly 
purposes to which they could have been ap- 

inted. That he should have exercised so 
arge and beneficent an agency in the most 
useful aflairs of society, and varied interests 
of mankind. ‘That trusts of the most impor- 
tant and comprehensive character, such as are 
implied by Providence in the talents given, 
and their highest principles involved in the 
capacity for their discharge, thus committed, 
should have been so far tulfilled. 

That he should bave left such invaluable 
legacies of his wisdom and learning to the 
profession and the world, in works of which 
we cannot weigh the worth, and which those 
that come afier us, shal] not willingly let die. 
And we may well rejoice, moreover, that he 
should not have been called to pay the great 
debt to nature, until he had so my and so 
nearly discharged that which it was his pride 
to acknowledge himself to owe to the science 
and the profession : one which he felt within 
himself such a conscious power to oy 
so far as it should be compatible with the 
sovereign dispensations of the divine will. 
And most devoutly do we rejoice that the 
record of his fidelity should have so fully 
been completed : — Quuicquid ex illo amavi- 
mus, quicquid mirati sumus, manet, mansu- 
rumque est in animis hominum, in eternitate 
—e, Jame rerum. 

hile we are thus called to feel in his own 
expressive words, that ‘“ there is an excellence 
over which death hath no power, but lives on 
through all time, still freshening with the 
lapse of ages ’ — and are also led to read the 
solemn sentence inscribed upon the portals of 
the grave, ‘“ Then shall the dust return to the 
earth again, and the spirit unto God who gave 
it,” and are drawn to listen to the closing 
uiem of mortal labors, in the divine voice, 
“ Blessed are the dead that die in the Lord, 
for they rest from their labors, and their 
works do follow them,” we follow with this 
rting tribute of our affection and admiration 
is immortal spirit, entering upon that rever- 
sion of fame which awaits illustrious worth 
in this world, and, as we humbly hope, that 
high reversion which faith assigns to the 
pure and just in the future. 
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Motch-Pot. 

oF in this eidine po yn Seay te 
aon with other things put together. — Littleton, § 287, 

In England there have been several deaths 
of distinguished members of the bar. Mr. 
serjeant Atcherley, almost the oldest serjeant, 
died on June 23. He had on various occa- 
sions acted as a judge on circuit; the last 
time on the Oxford circuit during the illness 
of Mr. Justice Erskine, in 1844. He had 
made more than one unsuccessful attempt to 
obtain a seat in parliament. As an advocate, 
he was better basen to the profession as 
Serjeant Jones, a name he exchanged late in 
life for Ateherly. Shortly before his death 
he had been appointed attorney general for 
the counties palatine of Lancaster and Dur- 
ham. — John Adolphus, Esq. died on the 16th 
of July, in the 80th year of his age. He was 
the oldest counsel except Mr. Curwood of the 
central criminal court. He was a man of 
considerable power as an advocate, and ob- 
tained eminence by his defence of Thistle- 
wood, and enjoyed a long career of profes- 
sional success. He was also the author of 
a history of France, from 1790 to 1802, and 
of a history of England, confined to a por- 
tion of the reign of George III. 


Ata recent trial in the Boston Municipal 
Court, the defendant offered evidence that a 
witness was intemperate; the prosecuting 





attorney objected, and remarked that even if 
the evidence was admitted, it should have no 
effect, as every one knew the old adage, in 
vino veritas. in the same case he argued 
against the effect of testimony that a female 
witness was a prostitute, protesting that this 
had nothing to do with her character for truth 
and veracity, “Why” he asked, “ should 
this fact have any more influence in the case 
of a woman, than in that of a man, and who 
ever heard of evidence being introduced to 
show that a male witness was unchaste ?” 


The last number of the Western Law 
Journal contains the answers from New 
Hampshire to the questions sent to the dif- 
ferent states. They are prepared by Charles 
B. Goodrich, Esq. ‘The isth question and 
answer are as follow: ‘ What are the re- 
quisitions for admission to your bar, and 
have you any law regulating attorneys’ fees ?” 
Answer. “Good moral character —no study 
or knowledge considered necessary. Fees 
are regulated by law.” 

Francis Bassett, Esq. has resigned the of- 
fices of District and Circuit Clerk, which he 
held for many years. The two offices have 
been divided. James B Robb, Esq. having 
been appointed circuit clerk, and Seth E. 
Sprague, Esq. district clerk. 

Mr. Harrison, the author of the famous 
digest, formerly of London and now of To- 
ronto, Canada, was recently in Boston. 


Obituary Notice. 


At New Haven, Ct., in September last, 
Samvet Jounson Hitencock, aged fifty- 
nine years. He was born of worthy parents 
in an humble condition of life, at Bethlem, in 
Connecticut, in February, 1786. His child- 
hood was favored with no superior ma 
tunities for intellectual cultivation. is 
father was poor, and required his assistance 
in the mechanical business by which his 
family was to be supported, and was unable 
to educate him or assist in his education. 
But he so well improved his privilege of at- 
tending the common schools, that at fourteen 
he was employed to teach for the winter in a 
neighboring parish. He afterwards received 
gratuitous instruction from Dr. Azel Backus, 
the minister of the parish, and by teaching 
school in the winter, he was at last, in the 
autumn of 1806, just as he was coming of 
age, enabled to enter the sophomore class in 
Yale College. He was graduated with the 
most distinguished honor among his class- 
mates, in 1809. He was obliged to pursue 
the business of a teacher for some years after- 
wards, in order to pay off the debts which he 
had contracted. He was four years a tutor 
in Yale College. He selected the legal pro- 
fession as the employment of the remainder 
of his life, and in 1815, having been admitted 
to the bar of the New Haven county court, he 
established himself in New Haven as a 
counsellor at law. He pursued the business 


of his profession with diligence and success. 
His habits of business were in the highest 
degree methodical ; his judgment was clear 
and sound; and his manner of speaking 
ready and fluent, though not brilliant. His 
manners were unobtrusive and retiring; but 
his talents, learning, industry and integrity 
won for him a high rank in the profession. 
Some five or six years after his admission to 
the bar, he began to be a professed teacher of 
the science and practice of the law. His 
connection with the law school in New 
Haven gave it a great reputation, and his 
pupils have everywhere been loud in his 
raise. He avoided office rather than sought 
it, and declined a seat on the bench of the 
superior court of the state. because he deemed 
his acceptance of that honor incompatible 
with his duties in other relations. When he 
had mostly withdrawn himself from the bar, 
he consented to serve the state, for a while, 
upon the bench of the county court for the 
counties of New Haven and Hartford. As 
mayor of the city, and, afterwards, as a re- 
corder under the altered charter, he presided 
in the city court. His influence in society, 
and especially upon the growth and prosperit 
of New Haven, was strong and beneficial. 
He was a consistent Christian, and for nearly 
twenty-nine years was a devout and constant 
communicant in the Center church of N. Ha- 
ven, of which,in 1833, he was chosen a deacon. 
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